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Court of Appeals of the District of Columbia 

i 

1 ■— 

No. 5138. 

; 

i 

Michael A. Weller, Appellant, 

I 

vs. 

j 

Alexander Wolf and William L. Houston, Receivers of 
the New Masonic Hall Corporation. 

a Supreme Court of the District of Columbia. 

Equity. No. 45539. ! 

In re Dissolution of The New Masonic Hall Corporation. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

1 Report of the Auditor. 

Filed July 5, 1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 45539. 

In re Dissolution of The New Masonic Hall Corporation. 

| 

1. This cause was referred to the Auditor on January 21, 
1927, and after due notice to the parties entitled, the cause 
came on for hearing before the Auditor on Tuesday, Febru¬ 
ary 8, Wednesday, March 2, and Thursday, April 7, 1927, 
there appearing at one or more of the said hearings the fol¬ 
lowing parties: 

W. L. Houston, Esq., and Charles H. Houston, j Esq., at¬ 
torneys for the plaintiffs; Alexander Wolf, Esq.,j attorney 
for the minority stockholders; Charles S. Cuney, Esq., at¬ 
torney for Louis N. Neal; M. H. Lynn, Esq., of thR office of 
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Leo P. Harlow, Esq., attorney for M. A. Weller; George L. 
Boswell, Esq., attorney for Maurice J. Colbert, a judgment 
creditor; Albert J. Gore, Josephine C. Butts, Lydia Carey, 
Archibald Runner, W. H. Lewis, Jr., Jesse H. Mitchell, F. 
Morris Murray, of Murray Brothers Printing Company; 
Mary Ellen Lee, Everett Hutton, Charles H. Green, 

2 Elizabeth V. Dickerson, Ada R. Price, Anna V. 
Brooks, S. E. Minor, W. H. Cowan, Charles P. Ford, 

E. G. Evans, Leo P. Harlow, Esq., attorney for M. A. Wel¬ 
ler; Michael A. Weller, Jessie B. Martin, Josephine Green- 
lease, Daisy L. Booker, Ethel Jenifer, Ada E. Brooks, Julia 
A. Pugslev, Annie German, and the stenographic record of 
the testimony adduced before the Auditor at the said hear¬ 
ings is submitted herewith. 

3. In connection with this proceeding attention is respect¬ 
fully invited to the following correlated causes: Charles 
Datcher Lodge, No. 15 of the Most Worshipful Acacia Grand 
Lodge of the District of Columbia, et al., vs. The New Ma¬ 
sonic Hall Corporation, et al., Equity No. 43798; Second 
National Bank, A corporation, vs. Howard W. Cutler & 
Lewis R. Moss and The New Masonic Hall Corporation; At 
Law No. 68724; Prince Hall Chapter, No. 5, Order of the 
Eastern Star, vs. The New Masonic Hall Corporation, At 
Law No. 71093; Prince Hall Chapter No. 5, Order of the 
Eastern Star, vs. The New Masonic Hall Corporation, At 
Law No. 71094; Charles S. Salin & Co. Inc., vs. The New 
Masonic Hall Corporation, At Law No. 713S3; Roberta C. 
Hastie, vs. The New Masonic Hall Association, A corpora¬ 
tion, At Law No. 72121; Isaac S. Mason, vs. The New 

3 Masonic Hall Association, A corporation, At Law 
No. 72122, and attention is specially invited to the 

several Auditor’s reports filed in said Equitv Cause No. 
43798. 

4. In the instant cause a bill to dissolve The New Masonic 
Hall Corporation was filed on April 15, 1926, by certain 
parties representing themselves to be a majority of the 
trustees of the New Masonic Hall Corporation, incorporated 
under the laws of the District of Columbia on December 27, 
1918, for the purpose of acquiring, providing and furnish¬ 
ing a suitable building in the District of Columbia for the 
use and accommodation of the several branches of the Ma¬ 
sonic Order. 
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i 

5. It was represented that in Equity Cause Noj 43798. 
Alexander Wolf and Wiliam L. Houston had been appointed 
trustees for the purpose of selling the real estate located 
at 10th and U Streets, and had sold the same at public auc¬ 
tion, and that by reason of such sale the plaintiffs deemed it 
beneficial to the interests of the stockholders that the cor¬ 
poration be dissolved because the objects of the corpora¬ 
tion had become impracticable and would have to be 
abandoned. 

6. The only other property held by the corporation was 
represented as being certain real estate described in para¬ 
graph 5 of the petition, and located at 5th Street hnd Vir¬ 
ginia Avenue, S. E. Plaintiffs attached to the bilk an in¬ 
ventory of the assets of the corporation, an account of 
capital stock of the corporation, a statement I of in¬ 
cumbrances on the property of the corporation, aj list of 
creditors, and persons to whom engagements werfe made, 
and the nature and consideration of the indebtedness, and 
plaintiffs prayed that an order be passed requiring'all per¬ 
sons interested to show cause why the corporation should 

not be dissolved and receivers be appointed under the 
4 direction of the Court to take charge of all of the real 
estate and personal property of the corporation, ex¬ 
clusive of Lots 24 to 30 both inclusive in Square 333; and 
that such receivers be authorized and directed to sell Lot 
800 in Square 823, improved by a brick hall building and 
three brick dwellings at the corner of Fifth Street and Vir¬ 
ginia Avenue, Southeast, and that after sale or sales of 
such real estate the cause be referred to the Auditor for 
the purpose of stating the account of the receivers, and that 
thereupon the receivers make distribution among the credi¬ 
tors of the corporation and distribute the surplus among 
stockholders in proportion to the respective amounts paid 
by them severally on their shares of stock as provided by 
the Code of Laws for the District of Columbia. 

7. Prayer was also made that the cause be referred to the 
Auditor to take testimony in relation of the allegations and 
prayers of the petition, and report to the Court with a state¬ 
ment of the property, effects, debts, credits and j engage¬ 
ments of the corporation, and all other matters relative to 
the issues in the cause, and that a decree be entered dis¬ 
solving The New Masonic Hall Corporation. 

i 

i 

i 
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8. Order of publication v*as had, and thereafter on No¬ 
vember 4, 1926, an answer to the bill for dissolution and 
rule to show’ cause issued thereunder was filed by certain 
stockholders of The New Masonic Hall Corporation, the 
respondents reciting, among other matters, that there w T as 
no authority vested in the plaintiffs to file the bill for dis¬ 
solution of the corporation by reason of the pendency of 
Equity Cause No. 43,798, and the respondents referred to 
the pleadings in said Equity Cause to the same extent as if 
they were all specifically set forth in the answer, and the 
respondents recited that they were stockholders in the 
corporation and were materially interested in the 

5 proper distribution of the assets of the corporation; 
and the respondents submitted to the Court the ques¬ 
tion whether or not it would be beneficial to the interests of 
the stockholders that the corporation be dissolved, and if 
so the respondents stated that the bill for dissolution should 
be consolidated w r ith Equity Cause No. 43,798 so that the 
issues involved and the disposition of the assets of the cor¬ 
poration be determined in said Equity Cause No. 43,798, 
and the respondents recited that if, for reasons set out in 
the answer, the Court should determine upon the appoint¬ 
ment of a receiver or receivers, that the stockholders other 
than or in addition to the plaintiffs, should be represented 
in the receivership, and that an accounting of the receiver 
or receivers or trustee or trustees to effect a sale should be 
referred to the Auditor or Special Master in connection 
with said Equity Cause No. 43,798, to the end that distri¬ 
bution of assets be had, and that duplication of claims of 
creditors be avoided, and that the proceedings be simplified. 

9. On December 29, 1926, counsel for the minority stock¬ 
holders moved the Court to consolidate the dissolution 
cause wfith Equity Cause No. 43,798, and for the appoint¬ 
ment of counsel to represent The New Masonic Hall Cor¬ 
poration in the dissolution proceedings on behalf of the 
minority stockholders. It was represented that the motion 
was made by reason of conditions existing between the 
alleged officers and directors of the corporation and the 
differences appearing from Equity Cause No. 43,798, as 
shown by the answer filed in this cause. 

10. Motion was also made for reference in accordance 
with the provisions of Section 771 of the Code of Law for 
the District of Columbia. 


o 


i 
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11. Thereafter the order of reference was had, and 

6 Alexander Wolf, Esq., was appointed attorney for 
the minority stockholders in said order, the prder of 

reference being consented to by Charles H. Houston, Esq., 
attorney for the plaintiffs, and Alexander Wolf, Ejsq., and 
Nathan Cayton, Esq., attorneys for certain minority stock¬ 
holders. 

12. In the annexed schedules the Auditor has stated the 
assets and liabilities in accordance with the provisions of 
the Code of Law of the District of Columbia relating to 
proceedings upon dissolution of a corporation. In Schedule 
A there are listed assets of the New Masonic Hall Corpora¬ 
tion, consisting of assets in the hands of Alexander Wolf, 
Esq., and William L. Houston, Esq., Trustees in! Equity 
Cause No. 43,798, and in connection with such assets the 
attention of the Court is invited to letter of June 6, 1927, 
addressed to the Auditor by Alexander Wolf, Esq., ^uid Wil¬ 
liam L. Houston, Esq., trustees, the trustees reciting cer¬ 
tain facts with relation to possible claims against funds in 
their hands, and suggesting that the report of the Auditor 
recommend that the proceeds of sale distributable to the 
stockholders, common and preferred, be held until final 
completion of the building, such suggestion applying both 
as to the period of time the trustees and receivers should 
hold such assets. In view of the fact that such matter is a 
matter which it appears should be presented to the Court 
for action, and is not deemed properly a matter for recom¬ 
mendation herein, no action has been taken by the jAuditor 
thereon other than this statement. 

• • * * * * | * 

15. Schedule C is a statement of claims against The New 
Masonic Hall Corporation, the status of which should here¬ 
after be determined in proper proceedings, such schedule 
containing all items upon which questions were raised as 
to the accuracy or propriety thereof. Included in 

7 such schedule are claims for services rendered in con¬ 
nection with negotiations for loans on behalf of the 

corporation and services rendered the corporation, and 
moneys advanced for the purchase of bond. It is apparent 
that other obligations exist which have not been presented 
to the Auditor in such definite shape that the same can be 
listed. Among such items it is noted that there ar^ certain 

i 

i 

i 

i 
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taxes due by the corporation in tlie District of Columbia 
on account of real estate, the amount of which has not been 
presented. 

Bespectfully submitted, 

H. L. DAVIS, 

Auditor Supreme Court , D. C . 

Jul. 5,1927. 

*#•#**• 

Schedule “C.” 

Claims Against the New Masonic Hall Corporation the 
Status of Which Should Be Hereafter Determined . 

W. H. Lewis, Jr., Services in procuring contract 


for loan, note dated December 30, 1925. $5,000.00 

Michael A. Weller, services in re loan. 2,500.00 

Albert A. Gore, services in re loan. 2,500.00 


Forward .$10,000.00 

8 

Brought forward .$10,000.00 

Angie Dean, Bond . 20.00 

Elias G. Evans, Bond (in addition to one of cor¬ 
porate record) . 20.00 


$10,040.00 

Portions of Transcript of Testimony Taken Before, the 

Auditor . 

Filed July 5, 1927. 


The Auditor: I think the order of business would be to 
take up Captain Gore’s claim and that of Mr. Weller. 

Mr. Wolf: Mr. Ford, in response to the call on him at 
the last session, produces all the minutes of The New Ma¬ 
sonic Hall Corporation in his possession as recording sec¬ 
retary. 
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The Auditor: The claims on behalf of Captain ;Gore and 
of Mr. Weller have been reduced to writing. | Perhaps 
counsel would like to see those. 

i 

(Hands same to counsel.) 

Mr. Harlow: I think that Captain Gore was on |the stand 
when we adjourned, and we might go ahead and finish his 
testimony. 

Mr. Houston: I understood your Honor to ^ay some¬ 
thing about a statement from Mr. Harlow with jreference 
to the claims of Mr. Weller and Captain Gore on aj quantum 
meruit basis. I want that in the record, so that I ljnay know 
where I am in the examination of Captain Gore. 

9 The Auditor: It was made in an informal discus¬ 

sion off the record. I will ask Mr. Harlow to make 
a statement for the record. 

Mr. Harlow: Yes, sir. I do not know that oiir clients 
should be confined to a claim on a quantum meniit. As I 
understand, the situation is this: They were the!real par¬ 
ties in interest, and Mr. Weller and Captain Gore entered 
into a contract with these people to make a loan. That 
contract is in writing, and Captain Gore has a cppy of it, 
which he can submit. Glover & Flather having .done the 
work in the matter, have written the Auditor stating they 
make no claims for commissions in this case. It was under¬ 
stood between the Board of Directors of The Masonic Hall 
Corporation, Glover & Flather, Captain Gore and Mr. Wel¬ 
ler that the compensation which was due Captain Gore and 
Mr. Weller should be paid out of the Commission which 
Glover & Flather would get if the loan went through. By 
that statement, I mean that was a satisfactory manner of 
paying it if the loan did go through; otherwise it was 
always understood that Captain Gore and Mr. Weller should 
be paid a fair amount for the work they did, because they 
were in the position of having carried out their agreement 
and performed their part of the contract with The Masonic 
Hall Corporation. My understanding is that wa$ the atti¬ 
tude that the committee appointed by the Court took in con¬ 
nection with this claim. My position here is that ii they are 
not entitled to the fee they claim under the contract with 
Glover & Flather, or under any other written contract, then 
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they are certainly entitled to that amount on a quantum 
meruit. That is, as I see it, the basis of their claim. 

Mr. Houston: Mr. Auditor: I understand Mr. Harlow 
to say that the contract for $2,500.00, on behalf of Captain 
Gore and Mr. Weller, was to come out of the commissions 
payable to Glover & Flather if the deal went through. 

Mr. Harlow: I did not mean that would be a con- 

10 tingency. In other words, that they would only be 
paid if the deal went through. 

Mr. Houston: Was there a contract with the corporation 
for their services? Was there a separate and independent 
contract with the corporation they should be paid? 

Mr. Harlow: There was an understanding they w’ould be 
paid for their services if they did certain things, and they 
did these things. The loan fell through through no fault 
of Captain Gore or Mr. Weller. They had complied with 
their part of the contract. 

Mr. Wolf: I gather from what counsel has said that if 
any contract was entered into and consummated, then such 
a contract was a contract between the corporation and 
Glover & Flather. Therefore, the claim that these gentle¬ 
men have would not be against the corporation but would 
be between them and Glover & Flather, with whom the con¬ 
tract was made. In reading over their claim, they set up 
certain facts as to consummation of the loan, which I re¬ 
spectfully submit are not borne out by the facts, our con¬ 
tention being that the loan was never consummated. The 
committee appointed by the Court has no bearing on this 
claim, because this committee had no authority to make any 
compensation for work theretofore done. Their work 
under their appointment was confined entirely to the ques¬ 
tion of endeavoring to find out a method of financing this 
building to completion and reporting the same to the Court, 
after they had reported to the Board, and the Board had 
called a stockholders’ meeting, in order that it might be 
a completed transaction. Counsel know, as well as does 
the Auditor, there were several meetings held between these 
gentlemen, the claimants, and the committee, the commit¬ 
tee being composed of officers of the corporation, and those 
who claimed represented an office, and the Auditor 

11 and counsel on each side, when there was an attempt 
made to consummate, if possible, this very loan, to 
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| 

the end that it might be one of the methods of financing the 
proposition. When the Auditor said this morning that 
there had been some reference to a quantum meruit, I was 
in hopes that would be the position, not conceding that they 
are entitled to anything on the basis of a quantum meruit, 
but it might be there should be some compensation. What 
that compensation should be would depend largely on the 
authority of the Board of Directors and what they did under 
their authority, and also what work was done by the claim¬ 
ants in good faith. We should be advised whether these 
claims are based on the full amount of the claims as set 
forth here today, or if they stand on the quantunk meruit. 
One or the other should be determined, so that we may 
understand the matter. 

As I said before, it is the attitude of the attorney for 
the majority stockholders, Mr. Houston, and certainly my 
attitude, representing the minority stockholders, that you 
want to know if these gentlemen have a claim which should 
be paid. We, of course, have our duty to perform and must 
perform it, even if it may be painful in its performance. 
That is why a quantum meruit may be a satisfactory solu¬ 
tion of the matter. 

Mr. Harlow: Captain Gore and Mr. Weller have both 
filed their claims for $2,500.00. 

Mr. Wolf: I have it before me. That is why I made my 
statement. 

i 

* • * « * # # 

| 

j 

Albert J. Gore resumed the stand. 

Mr. Wolf: Any application that was received for!the loan 
to complete this building was in what amount? A. The ap¬ 
plication ? 

12 Mr. Wolf: Yes. A. $125,000.00. 

Q. You refer to the application of Glover & Flather? 
A. That is an application that I had written but; had 
these people approve it, and Glover & Flatjher ap¬ 
prove it. 

Q. When the firm got this application, you were willing 
to accept it on certain conditions. See if I have tliese con¬ 
ditions right. First, you could not get a straight loan of 

2—5138a 
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$125,000.00, but you could get $100,000.00, and then you 
arranged with Mr. Weller to get him to lend $25,000.00, with 
the further condition that lie should have the right to put 
up this building. Is that right, please? A. There was a 
further condition that he secure a second trust loan in an 
amount to complete the building. 

Q. It also contemplated there was to be a change in the 
plans of the building? A. It did not. 

Q. But Mr. Weller was to make certain changes to bring 
it in the cost of the building? A. He was using the same 
plans they originally started out on. 

Q. It was further conditioned, was it not, upon the cor¬ 
poration selling a piece of property? A. That was a sug¬ 
gestion of mine as an easy way to handle it. 

Q. Was it not further conditioned that the fraternity 
would be required to raise this one year $25,000.00? A. No. 
Mr. Weller was going to get a second trust loan in an 
amount sufficient to finish the building. This was a sugges¬ 
tion of mine, to help the fraternity out. 

Q. Your claim today is that Mr. Weller was to put up 
$25,000, which, with the $100,000.00, made $125,000.00, 
13 and Mr. Weller was to obtain a second trust loan in 
an amount sufficient to finish the building; is that 
the proposition? A. That is it. 

Q. You stand on that as being the proposition, do you? 
A. Mr. Weller was going to secure a second trust loan 
sufficient to enable the completion of the building, in addi¬ 
tion to the $125,000.00 which I secured for them. 

******* 

Michael A. Weller, called as a witness, having been first 
duly sw’orn, testified as follows: 

Mr. Harlow: I think it might clarify the situation a bit 
if I might be permitted to briefly explain the basis of Mr. 
Weller’s claim. The record will show, as will also the testi¬ 
mony of my client and other witnesses, that Mr. Weller 
began his negotiations with this company about 1921, and 
that he continued these negotiations up to the time the 
trouble arose, which I think vras 1925. I may be wrong 
about that date. During that period, he devoted a great 
deal of time and attention to the affairs of the corporation, 
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j 

and he went to a great deal of expense in connection with 
the business of the corporation, and when he started his 
negotiations with the corporation he had this understand¬ 
ing with the representatives of the corporation: That if 
he succeeded in bringing matters to the point where he 
■would build the new temple, or where he would finance it 
wholly or in part, he expected to be reimbursed ojit of the 
profits he made as a builder, but in the event the whole 
thing failed to materialize, Mr. Weller would be given rea¬ 
sonable compensation for his services and be reimbursed 
for the actual expenses he had incurred in connection with 
the affairs of the corporation. This agreement was 
14 an informal agreement. Whether or not there is a 
record in the minutes I do not know, but the officers 
of the corporation can verify Mr. Weller’s statement, and 
my opinion of the claim is that he is entitled to reasonable 
compensation on the theory of quantum meruit, ^nd it is 
upon that theory we are presenting our case here. 

Q. Mr. Weller, will you state vour full name! Aj Michael 
A. Weller. 

I 

Q. What is your business! A. Contractor and Engineer. 

Q. Will you state when and under what circumstances 
you first came in business contact with the New j Masonic 
Hall Corporation! A. It was in the latter part j of 1921. 
The architects, Cutler and Moss, were doing ■work on a 
p\ oposition, and they asked me if I would care to help build 
this building and finance it. After that, in fact, immediately 
following that, I met Mr. Mitchell and subsequently, almost 
immediately after that, Mr. Mitchell and a committee visited 
my office on several occasions. I have forgotten the names 
of the gentlemen, but I think Mr. Ford was also there with 
Mr. Mitchell at the time. They and I were very piuch in¬ 
terested in it and wanted me to see what I could do to 
finance it. After taking the plans and consulting several 
institutions in Washington, practically all of them, I then, 
at my own expense, made several trips to New Yorjk, where 
I spent several days on the occasion of each trip, trying to 
negotiate a bond issue. I was unsuccessful in obtaining it, 
and I made subsequent trips to Philadelphia an4 also to 
Baltimore on the same mission. All these expenses were 
entirely borne by me, I was at no time reimbursed by the 
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Masonic Hall Corporation for any of tlie expenses. Though 
unsuccessful in obtaining this money, because it was 
15 for a special purpose, the building being a masonic 
temple, and as a result of that a special meeting of 
the Board of Directors was called in March, I think, 1922, 
I suppose the minute book will verify that, at which a full 
membership of the Board was present, and I made my sug¬ 
gestion. I suggested, at that time, that the building be only 
carried to the 4th floor, and that a loan be made on the 
building as a business building, and under those circum¬ 
stances the loan could be obtained. I think that the resolu¬ 
tion was passed by the Board of Directors at that time 
authorizing a loan and contract for the building to be built 
to that height. I subsequently started, I think possibly in 
the spring or summer of that year. I do not know; I do 
not remember. Following that, the matter passed out of my 
hands from that time until possibly a year or two years 
ago, about two years ago, and Mr. Mitchell again ap¬ 
proached me, and Captain Gore also, to see what we could 
do towards financing the building. We negotiated with 
Glover & Flather for a first trust, amounting to $125,000.00, 
$25,000.00 of which we were to subscribe ourselves, and 
Glover & Flather were taking $100,000.00. The $100,000.00 
was preferred against the $25,000.00. In order to obtain 
this loan, however, Glover & Flather had to be convinced 
the building would be completed, through my assurance to 
them that we could obtain a second trust loan and thus com¬ 
plete it. Just before the loan was finally granted, however, 
that summer I was on my vacation in Canada, and I re¬ 
ceived a wire from Captain Gore asking me to come down 
and help in pushing this loan over, which I did, and lost 
a good bit of my vacation. I did this entirely at my own 
expense. The subsequent law suit, however, threw things 
in a terrible mess, and that is where the proposition finally 
stood on the appointment of the committee of the Court 
when we tried to evolve schemes for going ahead with the 
completion of the building, all of which were unsuccessful, 
and the building was sold. 

16 Q. Did you do any work in connection with the 
second trust loan of $75,000.00? A. Yes, I did. 

Q. State generally the nature of the work you did. A. In 
regard to the second trust loan of $75,000.00,1 approached 
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a client to see if he would make it. He said yes, l^e would 
make the loan, and I reported back to the committee what 
I thought could be done, and the discount that would have 
to be paid, and I think the committee agreed thatj the dis¬ 
count on the loan was too much; in fact, I think it was 
stated in a letter in Captain Gore’s file vrhat the rate of 
interest and maximum commission would be. 

Q. Was Glover & Flather’s commitment to make this 
loan based on any services performed by you? A. |Yes, en¬ 
tirely based on assurances that I was going to be the con¬ 
tractor, and that the money was to be paid directly to the 
contractor by them, on the authorization of the Architect 
or committee. 

Q. Had you tentatively arranged for your bond as builder, 
so that everything would be ready to go ahead? A. All 
we had to do was to call up when the contract was ready 
to be executed and call for the bond, and they wpuld im¬ 
mediately deliver that. 

Q. You had made your arrangements, so as not to have 
any delay? A. There would not have been any ddlay. 

Q. Were you put to any outlay or inconvenience in hold¬ 
ing your forces ready to build, in case it materialised? A. 
Naturally I had planned on this going ahead and hgd made 
plans for distribution. 

Q. What, if any, work did you do with regard to going 
over the plans for the building and suggesting 
17 changes? A. The loan was entirely passed on the 
changes that were recommended by me, and those 
changes were several in a structural way. The jbuilding 
was to be built so that it could be converted to ot^ier pur¬ 
poses, if necessary; that is, if the trust holders had to come 
in and take the property, the building would have been 
suitable for other purposes. 

Q. Did your recommendations with regard to structural 
changes involve a study of the original plans? |A. Nat¬ 
urally. Yes, sir. I spent a good bit of time in studying 
them. 

Q. What efforts did you make from the time yori entered 
into negotiations with this Company up to the time the 
matter was finally dropped; what did you do with regard 
to going to various places, if you did, with the idea 6f trying 
to obtain some finances for the proposition? A. Ad I stated 
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before, I made several trips to New York, Philadelphia 
and Baltimore, as well as Washington. I even sent the 
plans to Detroit and tried to interest the Federal Bond and 
Mortgage Company out there, and at one time I offered to 
go to Chicago and see Mr. Rosenwald, but for some reason 
or other I did not go to Chicago. In all of these arrange¬ 
ments, I consulted a good bit with Mr. Mitchell and his 
committee at various times. 

Q. These various trips were with their knowledge and 
approval? A. Yes; in fact, I reported to their entire 
Board of Directors what I had done. 

Q. From time to time, you would make them reports? A. 
At one meeting, I reported to the Board. 

Q. Who paid the expenses of the various trips? A. I 
paid them myself. 

18 Q. You have not been reimbursed for them? A. 
No, sir, not a penny. 

The Auditor: What is the amount of the out of pocket 
expenses incident to traveling visiting the various points? 
A. It is hard at this date to itemize them, Mr. Auditor. I 
made three or four trips to New York and an equal number 
to Philadelphia. Baltimore, of course, only takes a day, but 
at the other places I' stayed several days. At one time, I 
was in New York—not entirely on this, but on another line 
at the same time—and on both of them I was there about 
ten days. I have really been to a great deal of expense, as 
well as time. 

Q. Were there any other services you performed which 
you have not mentioned in your testimony? A. Mere sug¬ 
gestions that I made, from time to time. 

Q. What have you to say with regard to interviews that 
you had with various officials of the Company and mem¬ 
bers of the Board of Directors? A. During those negotia¬ 
tions, I guess I saw their officers or committee, especially 
Mr. Mitchell, and spent a good bit of time on this; in fact, 
he was at my office almost daily for a long while, trying to 
work out some scheme to put this building up. Then we 
had committee meetings in my office several times; I do 
not know how many. 

Q. What would you say is the fair value of your services, 
including expenses? A. I think my claim, as presented, 
is most fair and reasonable. 
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Q. How much was that claim? A. $2,500.00. 

Q. What, if any, understanding, verbal or otherwise, did 
you have with the Company with regard to bompen- 
19 sation or reimbursement ? A. I had a verbal under¬ 
standing, whether or not it is in the record I do not 
know, that my compensation, in the event of my building, 
was a builder’s profit, and, in the event of obtaining the 
finances, my compensation would be that, and in the event 
of all negotiations failing, I was to be reimburse^ for my 
services and expenses at a fair and reasonable ratje. 

Mr. Harlow: I think that is all, Mr. Auditor. 


Mr. Wolf: I do not quite understand your contract. You 
say in one instance you are proceeding under an japplica- 
tion made to Glover & Flather, and your arrangement with 
them was that you were to take part of their loan^ in con¬ 
sideration of your getting the building. Will you tell us 
what other contract was in existence? A. It always had 
been in existence. 

Q. Is that the contract you referred to? A. Ybs, I am 
referring to a verbal understanding. 

Q. Apart from this loan? A. Yes. This was ma|de when 
we first started in 1921. It was the understanding, in the 
event of my building the building, that my commission and 
charges would be absorbed in that—my expensed in ob¬ 
taining the loan and expenses I had been put to. | In the 
event of only obtaining the loan, I would have compensa¬ 
tion for that; also, in the event of the entire plap falling 
through, I was to be reimbursed for my expenses and the 
time I spent on it—a reasonable charge. 

Q. With whom was that made? A. I think Mr. Mitchell 
is familiar with that. 

Q. When was that agreement made? A. At the very 
beginning, when I was doing all this traveling. I 
20 wanted to be sure I was to be reimbursed. 

Q. Was that before they began to build? iA. Yes, 
in 1921. | 

Q. You say they put up their own building? A. Yes, and 
I never made any charge until now. I expected eventually 
to be paid; I intended to make a charge. 

Mr. Wolf: That is all. 


i 


i 

i 
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Mr. Houston: Who first approached you about this loan? 
A. I think it was Mr. Mitchell and Mr. Ford. 

Q. Was Mr. Mitchell at that time the President of the 
Corporation? A. He was, as I remember. The architect 
was the first man really who put the proposition to me. 
tl was in his office that it really first came to me. Mr. 
Cutler introduced me, or brought us all together, and I 
have a hazy recollection that it was in his office we first 
met. Following that, the subsequent events I have related 
happened. 

Q. Mr. Cutler did not enter into any negotiations or 
contract with you? A. No, sir; I had no contract with Mr. 
Cutler in any way, shape or form. I naturally wanted to 
deal with the principals. 

Q. You had repeated interviews with Mr. Mitchell after¬ 
wards, as President of the Corporation? A. Yes, sir. 

Q. And other members of the committee? A. Yes, sir; 
once I was before the Board of Directors. 

Q. What did you say you thought was fair compensa¬ 
tion on a quantum meruit basis? A. $2,500.00. 

21 Mr. Houston: That is all. 

Mr. Harlow: I might offer in evidence, not for the 
purpose of showing any contract, but as bearing on the 
question of Mr. Weller’s services, the minutes of the Board 
of Directors of March 23, 1922. 

(Discussion off the record.) 

Mr. Harlow: That is all, Mr. Weller. 

The Auditor: The affidavit, in connection with the claim 
of M. A. Weller, marked Exhibit “K”, and affidavit of Cap¬ 
tain Gore, incident to his claim, marked Exhibit “L”. 

Albert J. Gore resumed the stand. 

Mr. Harlow: Captain, will you state, in your own way, 
what you know, from your own personal knowledge, of the 
services performed by Mr. Weller in connection with the 
affairs of The New Masonic Hall Corporation? 

(Discussion off the record.) 

A. When I first had a request to secure a loan, I was told 
that Mr. Weller knew a good deal about it—that is, the con¬ 
struction of the building—and I had a number of confer- 
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ences with him, and he was very well advised as I to what 
they proposed to do in the way of building their building 
there. I was in conference, I guess, with Mr. Weller six 
months or a year before we finally got him to take that 
$25,000.00 of the trust, which enabled Glover & Flather to 
make the loan. Such loans as that, when they are Approved 
by both sides, it is a formal contract which is bidding on 
both parties. Now, Mr. Weller and myself went over that 
building, and it might be possible there were certain minor 
changes which he was going to make, other than the original 
drawings, so as to complete the building for $175,000.00 or 
$200,000.00, or whatever it was. I think the $200,- 
22 000.00 was to include all the cost of financing. 

Q. You say that your conferences with Mr. Weller 
extended over a year or more? A. Yes, approximately. 

Q. During that time, were your interviews with him fre¬ 
quent or infrequent, long or short? A. Mr. Pickett would 
come to me and enthuse me on it. I would go and see Mr. 
Weller and talk over things. My phone book shows I called 
Mr. Weller’s office, I expect, one hundred times on this deal. 

Q. In addition to that, you had frequent interviews? A. 
Frequent interviews. 

Mr. Harlow: I think that is all. 

Mr. Wolf: No questions. 

The Auditor: Have you abandoned any and all claim 
under the application made to Glover & Flather for the 
loan ? A. Absolutely not, sir. 

Q. What is your attitude under that application for loan? 

i 

Mr. Harlow: We are claiming for services, and we be¬ 
lieve that is material evidence as to the services!we have 
performed. It is a part of the link in the chain of! proof. 

The Auditor: It is a fundamental principle of lajw that if 
one employs another, with no clear and definite understand¬ 
ing as to compensation, the law will imply that the one em¬ 
ployed will be paid fair and reasonable compensation. On 
the other hand, a plaintiff will not be permitted to j abandon 
a contract and then claim a quantum meruit.* If anything 
were shown that the officers of this Corporation! had re¬ 
quested your client, Mr. Weller, to visit New York, Phila¬ 
delphia and other places, I can readily see that might be a 

3—5138a I 



13 


M. A. WELLER VS. ALEXANDER WOLF ET AL, ETC. 


situation where we could find a fair and reasonable amount 
was due him. Mr. Wolf is entirely correct as to the 

23 practice, with which the Auditor is familiar, in deal¬ 
ing with real estate agents. If a loan is consum¬ 
mated, commission is due and payable. Here we have a 
contract not completed. 

Witness: It was approved by both sides. 

The Auditor: There is nothing to show that the funds to 
complete the building were ever turned over to The New 
Masonic Hall Corporation. 

Witness: A bond was to be given for completion by the 
Weller Construction Company. 

Q. Were the funds turned over to the Weller Construc¬ 
tion Company? A. They were going to be, as the building 
progressed. That is the way those loans are made. They 
do not turn the money over to anyone, unless they have 
something to show for it. 

The Auditor: You have the realty back of it to show 
for it. Any other question? 

Mr. Harlow: That is all. 

Mr. Wolf: I have no questions. 

William H. Lewis resumed the stand. 

Mr. Harlow: Are you familiar with the work done by Mr. 
Weller in connection with the attempt to build a new build¬ 
ing for The New Masonic Hall Corporation? A. Well, not 
in detail, no. 

Q. Do you know generally ? A. Well, the conference with 
the officers of the Hall Association. 

Q. Will you state what you know about that? A. Well, 
following my call on Captain Gore at the office of 

24 Glover & Flather in connection with this loan, after 
the matter had been taken up with him informally, a 

conference was arranged. I got the plans and specifica¬ 
tions and blue-prints and took them over to the office of 
Glover & Flather and talked the matter over with Captain 
Gore. After that conference, he suggested that he would 
advise me later when we could meet again and bring the 
officers of the Hall Association to talk the matter over. I 
think in a week or ten days we met at the office of Mr. Wel¬ 
ler on 14th Street, at which time there were present Cap- 
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tain Gore, Mr. Weller, Mr. Mitchell, Mr. Pickett ajnd my¬ 
self. After a lengthy conference and going over the plans 
and specifications, Captain Gore and Mr. Weller j agreed 
that they would furnish sufficient money to finance it. I 
think Mr. Weller at that time stated that if Glover & 
Flather would not agree to furnish the $200,000.00, he 
would take $50,000.00 of that loan himself. We l^ft that 
meeting with the understanding that on the following Fri¬ 
day the officers of the Hall Association would conje down 
and make formal application for a loan. Other than that, I 
had no direct contact with Mr. Weller. 

The Auditor: Did you incur any expenses chargeable 
exclusively to The New Masonic Hall Corporation in con¬ 
nection with the proposed loan ? A. No, I did not go out of 
town at all. 

Mr. Harlow: Have you any knowledge of the expenses 
that Mr. Weller incurred personally? A. No, with j the ex¬ 
ception that when there appeared to be haste in perfecting 
this loan, I had information that Mr. Weller was in Canada 
and it would be necessary to wire him to get him do^Vn here. 
I saw the telegram in which he stated he was on a vacation 
but would come down to perfect the arrangement. 

Q. Did he come down? A. Yes. 

25 Q. Do you recall how long he remained? | A. No, 
I do not. 

Mr. Harlow: I think that is all. 

Mr. Houston: I have no questions. 

I 

Jesse H. Mitchell resumed the stand. 

Mr. Harlow: Mr. Mitchell, you were the President of 
this Association, I believe, in 1921? A. I was. 

Q. And have been since that time ? A. I have. 

Q. Are you familiar with the fact of Mr. Wellerj having 
come into business contact with the Association, in regard 
to erecting the new building, in about 1921 ? A. I am. 

Q. Will you state, in your own way, just how be came 
into the picture? A. Some time during the year 1921,1 got 
in touch with Mr. Weller, at the suggestion of our architect, 
Mr. Cutler, and we had a number of conferences during 
that year, at which time Mr. Weller took the matter seri¬ 
ously and endeavored to obtain a loan for the completion of 
the building. He made several trips out of town tjrying to 
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further this project, and during the year 1922 we had a 
number of conferences at his office. 1 had a number of con¬ 
ferences alone, and several times our committee met 
Mr. Weller at his office. At one time, subsequent to that, he 
came to a special meeting of the Board of Directors that they 
might hear what he had to say about securing a loan for the 
building. 

Q. Outside of his work in connection with an attempt to 
finance the proposition, what, if any, work did he do 
26 with regard to advising as to plans or change in 
plans? A. Mr. Weller made a study of our plans and 
specifications on several occasions. He took hours in his 
office going over the plans, and then would leave and do 
some figuring on the cost of the changes and the cost of 
construction as the plans were originally drawn. He went 
so far as to get some bids from sub-contractors, in order to 
determine what the cost of construction would be, and in 
order to check up on him, I independently got bids from 
other Construction Companies; Lipscomb Company, the 
Fuler Construction Company and several others, and I may 
say now that his bid was the best we were able to obtain. 

Q. What, if any, understanding did Mr. Weller have with 
the Company in connection with the work that he did for 
it? A. The general understanding of the Board of Di¬ 
rectors was that no man would work and give his services 
for nothing. We did not expect it, in the first place, and, 
in order to interest Mr. Weller, we made the proposition to 
him that we would expect to pay him for his time and labor, 
and we had a gentleman’s agreement that his charge for 
services would be fair and reasonable if he failed to obtain 
the loan; if successful, naturally his compensation would 
be obtained by his profits in the construction of the building. 

Q. Do you consider the claim that he has filed fair and 
reasonable, in view of the work he has done? A. In view 
of the money spent in traveling and the time spent, I think 
it is fair and reasonable. 

Mr. Harlow: I think that is all. 

Mr. Houston: Mr. Mitchell, you stated you had a number 
of interviews with Mr. Weller concerning this matter. Do 
you know covering what period of time? A. From some 
time in the spring of 1921 until the spring of 1925, covering 
a period of four years. 
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27 Q. Are you able to approximate the number of in¬ 
terviews, or how many did you average a month? 

Did you have interviews at his office or yours? A. At his 

office. | 

Q. How many trips did you make on this matter covering 
the period of four years? A. It would be hard to jestimate 
the number of trips; I was there very frequently, j 

Q. Did you go once a month? A. More than once a 
month. Sometimes he would be out and I would jgo there 
until I got him. Sometimes he would be in Baltiinore, or 
some other place, but I kept going there until I met him. 
We tried every available source to get this loan, ancjl, finally, 
Mr. Weller was the only man we could rely upon ai^d it was 
determined he should do the work, or not do it, consequently 
I made frequent trips to his office. I suppose we had four 
conferences a month in his office. One a week would be a 
fair estimate of the number of conferences on the stibject. 

Q. You say you checked up on him by interviewing other 
contractors and builders? A. Yes. 

Mr. Houston: I think that is all. 

Mr. Harlow: That is all. That is our case, if the Auditor 
please. j 

Archibald Runner resumed the stand. 

j 

Mr. Lewis: You are the secretarv of the Masonic Hall 
Corporation? A. Yes, sir. 

Q. Were you secretary in 1923? A. I was. 

Q. Can you state if you were in the market for a 

28 building loan at that time? A. We were in the mar¬ 
ket for a building loan, and Mr. Charles F]ord, Mr. 

Mitchell and myself were on a committee which requested 
you to negotiate a loan for us. 

Q. You were duly authorized by the Board to enter into 
negotiations? A. The minutes of July 26, 1923, authorized 
the committee to negotiate the loan. 

Q. Do you recall the authority issued to W. H. Lewis on 
July 23,1923? A. That authority is in the record, j 
Q. Did it specify with whom and the amount? A. I do 
not recall, but the Auditor has that paper. There had been 
other requests for loans. 

Q. Do you recall having made an application iii connec¬ 
tion with authority to Messrs. Glover & Flather for a loan? 
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Mr. Wolf: That is all in evidence here. You have the 
application here as an exhibit. 

Mr. Lewis: To whom did you submit this application? 
A. That led up to an application which the committee sub¬ 
mitted to you for transmission to Mr. Gore. 

Q. From whom did you get the approved application to 
Glover & Flather? A. Mr. Lewis. 

Q. Do you recall with whom you had negotiations for this 
loan, extending over a period of approximately two years, 
so far as Captain Gore and Glover & Flather are concerned? 
A. So far as Captain Gore and Glover & Flather were con¬ 
cerned, we did not know Captain Gore until you brought up 
the subject in that letter. We did not know Glover & 
29 Flather until it was brought up in that letter. We 
had no communication with them except what eman¬ 
ated from that leter. That brought us together. 

Mr. Lewis: That is all. 

Exhibit No. K. 

Filed with Testimony Before Auditor. 

Proof of Claim of M. A. Weller. 

In the Supreme Court of the District of Columbia. 

Equity. No. 45539. 

In re Dissolution of New Masonic Hall Corporation. 
District of Colunbia, ss: 

This day personally appeared before me, Randall T. El¬ 
liott, a Notary Public in and for the District of Columbia, 
in my District aforesaid, M. A. Weller, who, being first duly 
sworn, on oath deposes and says: 

That the said New Masonic Hall Corporation was, at and 
before the filing of the bill for dissolution of said Corpora¬ 
tion, and still is, justly and truly indebted to said deponent 
in the full sum of two thousand five hundred dollars ($2,500.- 
00), for this, to-wit: 

That on, to-wit, the 23d day of April, 1925, deponent was 
solicited by certain officers and directors of the said Cor- 
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poration to assist the said Corporation in the finahcing and 
construction of a certain building then in course of erection 
by the said Corporation, on certain property of which said 
Corporation was then seized, at Tenth and Ij. Streets, 
30 N. W., in the District of Columbia, and at the special 
instance and request of the said Corporation, through 
its officers and directors, deponent did, in good faith, under¬ 
take to assist in the financing and construction of said build¬ 
ing as aforesaid, and did procure the agreement of the Wel¬ 
ler Construction Company, a corporation doing; business 
in the District of Columbia, to subscribe to twenty per cent 
(20%) of the first trust loan proposed to be made on the 
said building, which agreement, and deponent Is recom¬ 
mendation, were instrumental in obtaining the approval of 
the firm of Glover and Flather, real estate brokers of the 
District of Columbia, of the application of the New Masonic 
Hall Corporation for a First Trust loan of one hundred and 
twenty-five thousand dollars ($125,000.00) on the skid build¬ 
ing; that deponent did also employ his services in and about 
endeavoring to arrange a Second Trust loan on the said 
building, and did in divers other ways endeavor to assist 
the said Corporation in the financing and construction of 
said building; that in all these matters deponent did, at the 
special instance and request of the said New Maslonic Hall 
Corporation, its duly authorized officers and agents, and for 
the benefit of said Corporation, devote much timq, energy, 
and special ability, to the value of at least Two Thousand 
Five Hundred Dollars ($2,500.00); that the said Corpora¬ 
tion has not, nor has any one for it, paid the said sfim or any 
part thereof to deponent, nor has it, or any one fcjr it, paid 
or given any compensation or consideration for the said 
services, nor given any security for the payment thereof. 

MICHAEL A. WELLER. 

Subscribed and sworn to before me this 24tk day of 
March, 1927. ! 

[seal.] RANDALL T. ELLIOTT, 

Notary Public, D . C. 

■ 

My commission expires March 12, 1930. 
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31 Decree Dissolving Corporation and Appointing 

Receivers. 

Filed November 3, 1927. 

Upon consideration of the Auditor’s report filed herein 
on the 5th day of July, 1927, and of the motion of counsel 
for the petitioning trustees and of counsel representing 
the minority stockholders; and it appearing to the Court 
that a dissolution of the New Masonic Hall Corporation, 
incorporated under the laws of the District of Columbia, 
would be beneficial to the stockholders and not injurious to 
the public interests, it is by the Court, this 3rd day of Nov. 
A. D. 1927, 

Adjudged, ordered and decreed, That the said corpora¬ 
tion be and the same is hereby dissolved and shall cease 
henceforth to exist; and it is further 

Adjudged, ordered and decreed, That Alexander Wolf 
and William L. Houston, be and they hereby are appointed 
Receivers in this cause, and they shall give bond in the 
penalty of $75,000, with surety to be approved by the Court, 
conditional for the due discharge of their duties as Re¬ 
ceivers, and the said Receivers shall be vested with all of the 
estate, real or personal, of the corporation, for the benefit 
of its creditors and stockholders; and shall proceed to col¬ 
lect and take into their possession, all the assets and effects 
of the corporation, including any sums due and unpaid upon 
the subscriptions to the capital stock of the corporation, 
and shall have authority to institute all needful actions for 
that object. They shall give public notice of their appoint¬ 
ment and require all creditors of the corporation to present 
their claims to them. 

By the Court: 

WILLIAM HITZ, 

Justice. 

32 Order of Reference to Herbert L. Davis as Special 

Master. 

Filed August 6, 1928. 

• • • • • # 
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Upon consideration of the report of Alexander Wolf and 
William L. Houston, Receivers, filed herein on thej 6th day 
of August, 1928, it is by the Court this 6th day of! August, 
1928, 

Adjudged and ordered as follows: 

1. That the said report and the other reports inade by 
the Receivers in this cause be and the same are hereby re¬ 
ferred to Herbert L. Davis, Esquire as special master, to 
state the account of the Receivers and to recommed the 
commissions and compensation to be allowed for the work 
performed by them as Receivers, based upon the afnount of 
money received by them as such Receivers in this Receiver¬ 
ship cause. 

2. That the said Receivers retain the sum of forty thou¬ 
sand dollars ($40,000) to meet any final judgment that may 
be obtained against the New Masonic Hall Corporation or 
against the said Receivers in law cause No. 75,255, now 
pending in the Supreme Court of the District of Columbia, 
and referred to in the report of the Receivers, and! that the 
said Receivers reserve the said sum and deposit the same 
to their credit as Receivers in a Savings Bank account until 
the further order of this Court. 

3. That said Herbert L. Davis, Esquire, as special master, 
recommend to the Court the amount of counsel f^es to be 
paid to Alexander Wolf and William L. Houston for their 
services in this receivership cause, and as counsellor said 
Receivers, the said Alexander Wolf and William L. Houston 
having heretofore been appointed attorneys for the Re¬ 
ceivers under order of Court passed in this cause. 

4. That he recommend the amount of compensation 
33 to be allowed to Simon Fleishman Esquire as At¬ 
torney in tax matters affecting the corporation, for 
the services of the said Simon Fleishman, he having hereto¬ 
fore been appointed attorney for such purpose in this cause. 

5. That he report his findings upon the claims presented 
by creditors and stockholders, both common and preferred, 
against the New Masonic Hall Corporation, or against the 
Receivers in this cause. 

6. That the said Herbert L. Davis Esquire, a$ special 
master, shall show in his report and recommendations the 
proper distribution of the moneys for the receivership other 

4—5138a 


26 


M. A. WELLER VS. ALEXANDER WOLF ET AL, ETC. 

j 

than the sum of forty thousand dollars ($40,000), which 
shall be retained by the said Receivers for the purpose pro¬ 
vided for in the second paragraph of this decree. 

By the Court: 

PEYTON GORDON, 

Justice. 

Order Directing Receivers & Referring Cause to Special 

Master. 


Filed June 14, 1929. 

• **#*.*• 


Upon consideration of the petition for instructions of 
Alexander Wolf and William L. Houston, receivers in this 
cause, filed herein on the 14th day of June, 1929, it is, by 
the Court, this 14th day of June, A. D. 1929, 

Adjudged and ordered: 

That the said receivers be and they are hereby authorized 
and directed to compromise and settle the certain law cause 
No. 75,829, wherein William Ii. Lewis, Jr. is named as 
plaintiff and this corporation and the receivers are 
34 named as defendants, by the payment of the sum of 
fifteen hundred dollars ($1,500.00) upon the obtain¬ 
ing of an order of dismissal of the said cause. 

It is further adjudged and ordered: 

That the amount of compensation of the attorneys for 
the receivers in defending the said law cause No. 75,829 
and in defending the said law cause No. 75,255 wherein 
Fred Summers and Heron Todd, trading as Summers & 
Todd, are named as plaintiffs and this corporation is named 
as defendant, be and the same is hereby referred to Herbert 
L. Davis, Esquire, as special master, for his examination 
and report to this Court as to a proper amount of com¬ 
pensation to be paid to the said attorneys. 

By the Court: 

JENNINGS BAILEY, 

Justice . 
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Exhibit No. 6. 

i 
I 

i 

Filed with Proceedings Before Special Master; 
Virginia Office, 119 South Fairfax Street, Alexandria. 

i 

Cable Address: ‘ 4 Harlow ’ \ | 

Leo P. Harlow, Attorney and Counsellor-at-L^w, 
Washington, D. C., 1331-33 G Street. j 

February 19, 1929. 

Re Dissolution of New Masonic Hall Corporation— 
Equity, #45539—In the Supreme Court of the District 
of Columbia. 

i 

i 

Alex. Wolf and Wm. L. Houston, Esquires, 

Receivers New Masonic Hall Corporation, 

1331 G St., N. W., | 

Washington, D. C. 

Gentlemen : 

Supplementing my telephone conversation | and at 
35 the suggestion of Mr. Charles H. Houston!, I am 
writing you to advise that, because of sickness in my 
family, I will be unable to attend the creditors’ meeting to 
be held tonight in the above case. 

As explained to you over the telephone, I am anxious to 
submit the claim of Mr. M. A. Weller, previously pled in 
this cause, on the basis of the testimony already taken in 
support thereof. Mr. Weller is at present in Los Angeles, 
Calif, in very bad health, and it seems to me that it would 
be a useless expense to the estate to retake the testimony 
supporting his claim. I understand that it is agrebable to 
Mr. Wolf that this arrangement be made, with the right on 
the part of the Receivers to take additional testimony if, 
after going over the claim and refreshing their recollection, 
they are so advised. If the Receivers desire to take ad¬ 
ditional testimony, it is also understood that I shall have the 
right to also submit additional testimony in rebuttal. Mr. 
Houston, Jr., advises me that the arrangement meets with 

i 

| 

i 

! 
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his approval, and he will present the matter to his father 
(who is at present at home sick) this evening. 

I will appreciate the Receivers presenting this letter to 
the meeting, in lieu of my personal presence and the re¬ 
filing of the Weller claim, and will appreciate a confirma¬ 
tion of my understanding as aforesaid. 

Yours very truly, 

LEO P. HARLOW. 

LPH/emh. 

Report of Herbert L. Davis , Special Master. 

Filed September 17, 1929. 
####### 


27. Two claims have been filed against the New Masonic 
Hall Corporation by Albert J. Gore for $2,500.00 and 
Michael A. Weller for $2,500.00, for services in obtaining 
and submitting a scheme to finance the completion of the 
Masonic Temple consisting of a first trust loan for $125,- 
000.00 and a second trust loan of $75,000.00. Said claim¬ 
ants base their claim upon an authorization dated April 23, 
1925 signed by a committee consisting of Jesse H. Mitchell, 
Philip W. Thomas, Ernest M. Dickerson and B. F. Arring¬ 
ton, styling themselves as a Committee appointed by 
36 the Board of Directors of the New Masonic Hall Cor¬ 
poration, which authorization is attached to the 
formal claim filed by the said Albert J. Gore with the Spe¬ 
cial Master at the hearing held on February 19, 1929 and 
marked as Exhibit No. 1. Attention is invited to the ap¬ 
pointment of a committee in Equity Cause No. 43,798 by 
order of Court dated May 12, 1925 consisting of Alexander 
Wolf, William L. Houston, Charles P. Ford, Jesse H. 
Mitchell and Herbert L. Davis, for the purpose of negotiat¬ 
ing a loan to enable the New Masonic Hall Corporation to 
complete the Masonic Temple which was under partial con¬ 
struction at Tenth and You Streets, Northwest. The de¬ 
tailed proceedings by said committee as evidenced by the 
testimony adduced and the miscellaneous correspondence 
had, together with the report of said committee filed in 
Equity Cause No. 43,798 under date of January 18, 1926, 
are all of record, and in the consideration of these claims 
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attention is invited thereto. The record shows the careful 
consideration given to the various propositions offered by 
Mr. Gore for a first trust loan through the office of Glover 
and Flather and for a second trust loan from Michael A. 
Weller, of the Weller Construction Company. In support 
of this, the Special Master submits the following, being part 
of the report of said committee touching upon thesq claims: 

“The Committee learned that there had been! certain 
negotiations between the New Masonic Hall Corporation 
and the firm of Glover & Flather, realtors and brokers, and 
the Weller Construction Company and Albert J. Gbre, rep¬ 
resenting Glover & Flather, in the matter of obtaining a 
loan to be secured on the said real estate at lOt^i and IT 
Streets, Northwest, and the Committee madp careful 


37 inquiry regarding the same, and as to the obtaining 
of a second trust secured against the property, if one 
could be obtained sufficient in amount, to the end that con¬ 
sideration could be given thereto by the Committee, and 
to enable them to thereafter make recommendation thereon, 
and they had conference with Mr. Gore, Mr. Gljover, of 
Glover and Flather, and Mr. Michael Weller, of thq Weller 
Construction Company. The majority of the Copamittee, 
Messrs. Mitchell and Houston dissenting therefrom, found 
that the plan as proposed by the New Masonic Hall Cor¬ 
poration could not be successfully carried out, as there 
was no assurance that the second trust could be obtained 
in an amount sufficient to complete the building With the 
amount of the first trust in question, and the Committee 
endeavored to obtain a second trust sufficient in amount 
to the suggested $125,000.00 first trust, and gave Mr. Gore 
and Mr. Weller a full hearing on the subject, Mr. Gore stat¬ 
ing that he would endeavor to obtain a second trust loan 
of $75,000.00, provided interest rate thereon be six!per cen¬ 
tum per annum and the commission thereon at the rate not 
to exceed ten per centum per annum if the Committee would 
authorize him to obtain such loan. Thereafter the Commit- 
tee caused to be delivered to Mr. Gore, a letter reading in 
part, as follows: 

i 

i 

* Confirming the verbal statement made to you today, the 
Committee appointed by the Supreme Court of the| District 
of Columbia in the matter of Charles Datcher Lbdge No. 
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15, etc., vs. Jesse H. Mitchell, et al., to negotiate a loan for 
the purpose of completing the construction of the building 
for the New Masonic Hall Corporation situate at Tenth 
and U Streets, N. W., this city, have expressed the desire 
to be advised if a loan in the sum of $75,000, secured 

38 by a second trust on the said property, could be ob¬ 
tained, payable on or about three years after date, 

at a rate of interest not exceeding six per cent, per annum 
with a commission of not in excess of seven per cent, pay¬ 
able each year on the said loan. 

‘If you will advise the Committee on or bebore August 
10th, 1925, that such a loan can be obtained in said amount 
and on the terms and conditions above stated, the Commit¬ 
tee will recommend to the Corporation the aceptance of 
such a loan.’ ” 

Needless to say the various propositions offered by Messrs. 
Gore and Weller were never accepted either by the said 
Committee or by the New Masonic Hall Corporation. Said 
claimants are, therefore, requesting compensation for serv¬ 
ices 'which did not enure to the benefit of the New Masonic 
Hall Corporation. It is apparent that the Court by signing 
an order appointing the aforesaid committee necessarily 
took jurisdiction over the matter of financing the completion 
of the Masonic Temple and that the action taken by the said 
Committee was in proper form. 

28. It is significant at this point to call the attention of 
the Court to the fact that Messrs. Glover and Flather, who 
devoted much time to investigating and reporting upon the 
feasibility of loans to the New Masonic Hall Corporation 
have filed no claim whatsoever with the Special Master, 
and after due notice to them, it is assumed that the last 
mentioned firm takes the proper attitude in the premises 
in not making anV demands upon the funds under account¬ 
ing, primarily for the reason that no loan was consummated 
through the offices of Glover and Flather. 

29. The Special Master invites attention to the fact that 
the said property at Tenth and You Streets, North- 

39 west, was sold at public auction, after proper adver¬ 
tisement, for the sum of $99,000.00 to the Most 

Worshipful Acacia Grand Lodge as the highest bidder 
therefor. The record of this sale appears in the Report 
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of the Auditor filed in Equity Cause No. 43,798 uhder date 
of February 15, 1927. The balance of the funds now under 
accounting represents part of the proceeds from that sale. 

30. No loan was negotiated or placed by the Trustees or 
Receivers on the property at Tenth and You Streets, North¬ 
west, because title to the same passed to the Most Worship¬ 
ful Acacia Grand Lodge when the sale was made |at public 
auction. And further, the Special Master finds! that no 
loan or loans were procured from Glover and Feather or 
through Albert J. Gore or the Weller Construction Com¬ 
pany in the matter of raising funds for the completion of 
the Temple at Tenth and You Streets, Northwest. | So that 
said claimants, Albert J. Gore and Michael A. Weller, have 
never at any time secured or furnished any moifies to be 
applied to the work on the New Masonic Temple how near¬ 
ing completion at Tenth and You Streets, Northwest. 

31. Inasmuch as the propositions offered by| Messrs. 
Gore and Weller were not accepted, the Special plaster is 
of the opinion that said claimants are not entitle^ to com¬ 
pensation for their services performed in the submission 
of their plans to finance the completion of the Masonic Tem¬ 
ple from the funds under accounting. The Special Master, 
therefore, finds that the claim of Albert J. Gofe in the 
amount of $2,500.00 and the claim of Michael A. '(Veller in 
the amount of $2,500.00 are without merit, and he has, 
therefore, rejected said claims. 

♦ * # # # # * 

Respectfully submitted, 

HERBERT L. DAVIS, 

Special Master. 

September 17,1929. j 

i 

40 Exceptions of Michael A. Weller to Report of 

Special Master. 

| 

Filed September 27,1929. 

* * * * * * # 

Comes now the claimant, Michael A. Weller, and excepts 
to the report of the Master filed herein on the 17th day of 
September, 1929, in the following particulars: 

(1) To so much of said report as is found in paragraphs 
numbered 27 to 31, inclusive, which holds that the:claim of 
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this exceptant is without merit, for the reason that said 
holding is contrary to the evidence and to the weight of the 
evidence adduced in support of said claim, as found in the 
report of testimony taken before the Auditor in Equity 
Cause No. 43798, and agreed to be considered in this cause. 

(2) To so much of said report as is found in paragraphs 
numbered 27 to 31, inclusive, and consists of the conclusion 
of said Master that this exceptant is not entitled to com¬ 
pensation for his services to the corporation for the reason 
that said conclusion is contrary to law, and for the further 
reason that said conclusion is not supported by a sufficient 
statement of fact or by any of the testimony returned by 
said Master therewith; and for the further reason that 
said conclusion is contrary to the conclusion previously ex¬ 
pressed by said Master as a member of the special commit¬ 
tee appointed by this Court in Equity Cause No. 43798, in 
a report of said committee, a portion of a report of which 
committee is quoted by said Master in the report now ex¬ 
cepted to. 

(3) To so much of said report as is found in paragraphs 
numbered 27 to 31, inclusive, which consists of a statement 
of the basis of the claim of this exceptant, for the reason 
that said statement is not correct, as would clearly appear 

from the verified statement of said claim duly filed 
41 with said 1 Master, but not returned by him to this 
Honorable Court. 

MICHAEL A. WELLER, 
By COUNSEL. 

LEO P. HARLOW, 

Attorney for Claimant. 

Order Overruling Exceptions. 

Filed November 11, 1929. 

• •####• 

Upon consideration of the exceptions of Michael A. Wel¬ 
ler to the disallowance to him in the report of the Special 
Master in this cause, and after argument by counsel for the 
said exceptant, it is, by the Court, this 11" day of Novem¬ 
ber, 1929, 
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Adjudged, ordered and decreed that the said Exceptions 
of the said Michael A. Weller filed to the said repprt be and 
the same are hereby overruled. 

By the Court: 

ALFRED A. WHEAT, 

Justice. 

I 

From the above order the exceptant notes an appeal in 
open Court, and the Court hereby fixes the bond at $100.00 
with sufficient surety, or fifty dollars cash deposit in lieu 
thereof. 

A. A. W., 

Justice. 

Memorandum. \ 

November 29, 1929.—$50 deposited in lieu of bond on 
appeal. 

i 

42 Appellant's Designation of Record. \ 

Filed December 13, 1929. 

• * * * * # # 

Comes now Michael A. Weller, the appellant in the 
above-entitled cause, and designates the parts of |the record 
which he desires to have included in the transbript, said 
parts being considered sufficient for the determination of the 
questions raised on appeal, namely: 

(1) The following portions of the report of the Auditor 
of the Supreme Court of the District of Columbia, filed on 
the 5th day of July, 1927, paragraphs 1 to 12, both inclu¬ 
sive; paragraph 15, and schedule “C” annexed thereto. 

(2) The following portion of the transcript of! testimony 
taken before the Auditor of the Supreme Court bf the Dis¬ 
trict of Columbia, and filed with the above-meiitioned re¬ 
port on the 5th day of July, 1927: from line 15 qn page 88 
to line 15 on page 104 of the transcript of said testimony, 
and Exhibit “K” filed therewith, being a verified statement 
of the claim of M. A. Weller filed in the proceedings before 
the Auditor, on the 7th day of April, 1927. j 

(3) Order entered November 3, 1927, appointing Re¬ 
ceivers. 


5—5138a 
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(4) Order referring cause to Herbert L. Davis as Special 
Master, entered the 6th day of August, 1928. 

(5) Order referring the cause to Herbert L. Davis as 
Special Master, entered the 14th day of June, 1929. 

(6) Exhibit No. 6 filed in the proceedings before said 
Special Master on the 19th day of February, 1929, and by 
him returned to the Court with his final report filed on the 
17th day of September, 1929, being a letter from Leo P. 
Harlow, Attorney for M. A. Weller, to Alexander Wolf and 
William L. Houston, Receivers. 

(7) The following portions of the report of Herbert 
43 L. Davis, Special Master, filed on the 17th day of 
September, 1929, paragraphs numbered 27 to 31, 
both inclusive. 

(8) Exceptions of M. A. Weller to report of Special Mas¬ 
ter, filed the 27th day of September, 1929. 

(9) Order overruling exceptions of M. A. Weller, entered 
the 11th day of November, 1929. 

Together with a copv of this Designation. 

LEO P. HARLOW, 
Attorney for Claimant M. A. Weller. 

December 13, 1929. 

Service of copy acknowledged this 13th dav of December, 
1929. 

ALEXANDER WOLF, 
WILLIAM L. HOUSTON, 

Receivers. 

Appellee's Designation of Record. 

Filed January 3,1930. 

• •«###* 

Come now Alexander Wolf and William L. Houston, the 
receivers of the New Masonic Hall Corporation, appellee 
in the above entitled cause, and designate the following ad¬ 
ditional parts of the record, which are to be included in the 
transcript of record to the Court of Appeals: 

The following portions of the transcript of testimony 
taken before the Auditor of the Supreme Court of the Dis¬ 
trict of Columbia, filed July 5,1927: 
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(1) Beginning on page 65, from the statement of the 
Auditor, and including pages 66, 67 and 68. 

(2) Page 80, beginning with the testimony of Albert J. 
Gore, page 81 and the first six lines of pag0 82. 

44 (3) Part of page 104, and all of page 105, begin¬ 

ning with the testimony of Archibald Runner on 
page 104. 

ALEXANDER WOLF, 
WILLIAM L. HOUSTON, 

Attorneys for Appellee. 

Dated January 2, 1930. 


i 

Service of copy acknowledged this 2 day of January, 1930. 

LEO P. HARLOW, 
Attorney for Appellant. 

i 

45 Assignment of Errors. 

I 

Filed January 30, 1930. 


i 

# # # * * # | « 

i 

The Court erred: j 

(1) In overruling the exceptions of M. A. Weller to so 
much of the report of the Master (filed herein on the 17th 
day of September, 1929) as is found in paragraphs num¬ 
bered 27 to 31, inclusive, which holds that the claim of this 
exceptant is without merit, for the reason that said holding 
is contrary to the evidence and the weight of the! evidence 
adduced in support of said claim; 

(2) In overruling the exceptions of M. A. Weller to so 
much of said report as is found in paragraphs numbered 
27 to 31, inclusive, and consists of the conclusion of said 
Master that this exceptant is not entitled to compensation 
for his services to the corporation, for the reason ithat said 

i 

conclusion is contrary to law, and for the further reason that 
said conclusion is not supported by a sufficient statement 
of fact or by any of the testimony returned by said Master 
therewith; 

(3) In overruling the exceptions of M. A. Weller to so 
much of said report as is found in paragraphs numbered 
27 to 31, inclusive, which consists of a statement of the 
basis of the claim of this exceptant, for the reason! that said 


i 

i 

i 

i 
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statement is not correct, as clearly appears from tlie verified 
statement of said claim duly filed with the Auditor of this 
Court and the Master herein, and the testimony taken in 
support thereof. 

(4) In other respects apparent of record. 

LEO P. HARLOW, 
Attorney for M. A. Weller. 

46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 45, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 45539 in Equity, In Re; Dissolution 
of The New Masonic Hall Corporation, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of February, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5138. Michael A. Weller, appellant, vs. Alexander 
Wolf and William L. Houston, receivers of the New Masonic 
Hall Corporation. Court of Appeals, District of Colum¬ 
bia. Filed Feb. 4, 1930. Henry W. Hodges, Clerk. 
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Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


January Term, 1930 


No. 5138 


MICHAEL A. WELLER. Appellant, 

S 

V. 

ALEXANDER WOLF and WILLIAM L. HOUSTON, 
Receivers of the New Masonic Hall CorpPra- 
tion. Appellees. 


BRIEF FOR APPELLANT 


I—Statement of Case 


Appellant, Michael A. Weller, prosecutes this appeal 
from a decree of the Supreme Court of the District of 
Columbia overruling exceptions filed by appellant tp a 
report of Herbert L. Davis, Esquire, Master in Chan¬ 
cery, disallowing appellant’s claim against the assets! of 
the New Masonic Hall Corporation, in the amount| of 
Two Thousand Five Hundred Dollars ($2,500.00), for 
services rendered said corporation. 

The proceedings in the Court below in which the 
decree complained of was entered, were instituted |on 
April 15, 1926, by the filing of a bill for the dissolution 
of the New Masonic Hall Corporation, a corporation 
theretofore existing under the laws of the District j of 







Columbia. In accordance with the provisions of Sec¬ 
tion 771 of the Code of Laws of the District of Colum¬ 
bia. the cause was referred to Herbert L. Davis, the 
Auditor of the Court, on January 21, 1927; and upon 
the report of the Auditor filed July 5, 1927, in which 
the above-mentioned proceedings are summarized (Rec., 
pp. 1-5), a decree was entered dissolving the said corpo¬ 
ration and appointing Alexander Wolf and William L. 
Houston, appellees here, as Receivers for said corpora¬ 
tion (Rec.. p. 24). Thereafter, on August 6. 1928, the 
cause was again referred to Herbert L. Davis as Special 
Master, to state the account of the Receivers, the order 
of reference directing, among other things: 

‘‘That he report his findings upon the claims 
presented by creditors and stockholders, both 
common and preferred, against the New Masonic 
Hall Corporation, or against the Receivers in this 
cause” (Rec., p. 25). 

Upon the original order of reference to the Auditor, 
appellant Michael A. Weller duly filed his verified state¬ 
ment of claim against the corporation (Rec., p. 22), 
reciting, in substance, that he was employed by the 
officers and directors of the New Masonic Hall Corpora¬ 
tion to assist it in the financing and construction of a 
building then being erected by it at Tenth and U 
Streets, Northwest, in the District of Columbia; that 
pursuant to this employment he procured an agreement 
from the Weller Construction Company, a corporation 
doing business in the District of Columbia, to subscribe 
to 20 per cent of a first trust loan proposed to be made 
on said building, and that by means of such agreement, 
and his personal recommendations, the approval of 
Glover and Flather, local brokers, was obtained on the 
corporation’s application for a first trust loan of 
$125,000; that he also employed his services in en¬ 
deavoring to arrange a second trust loan, and in divers 
other wajrs assisted the corporation in the project; 


, 

devoting his time, energy and .special ability thereto, to 
the value of $2,500, for which he had received no 
compensation. 

Testimony was taken before the Auditor with refer¬ 
ence to this claim, and returned to the Court withj the 
Auditor’s report of July 5, 1927 (Rec., pp. 6-22). 

The testimony both of appellant and of Jessq H. 
Mitchell, president of the corporation during the entire 
time covered by the services stated, was definite jand 
positive that it was agreed between the corporation land 
appellant at the time of his employment that he |was 
to be paid a fair and reasonable compensation for; his 
services, with the condition that if he should receive as 
a result of this employment any commission on financ¬ 
ing or contract for building, he should be considered to 
have been amply compensated. It was also testified by 
both witnesses that appellant had devoted a great jleal 
of time to the affairs of the corporation, and had also 
made considerable expenditures in travelling in j the 
course of his employment; all with the knowledge land 
approval of the corporation’s officers and directors; land 
both testified that the sum of $2,500 was a fair and 
reasonable charge. No compensation had been received 
by appellant from any source. 

Although this testimony was uncontradicted, I the 
Auditor reported appellant’s claim as one “the status 
of which should hereafter be determined in proper pro¬ 
ceedings” (Par. 15 of the Report of Auditor, Rec., p.j 5). 

Upon the subsequent reference to the Special Master, 
the Weller claim was submitted on the statement and 
testimony already of record, wdth the agreement 1;hat 
the Receivers should have the right to take additional 
testimony regarding this claim,, if they should so dqsire 
(Rec., p. 27). *No further testimony was taken, and 
thereafter, in the report of the Special Master filed 
September 17, 1929, the claim was rejected (Paragraphs 
27-31 of Report, Rec., pp. 28-31). 
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The findings of the Master, entirely ignoring the 
uncontradicted testimony, both of appellant and of the 
president of the corporation, were that appellant's claim 
was for a commission on the proposed first trust loan 
approved by Glover <k Flather: that said loan had never 
been consummated: and that appellant was therefore 
entitled to no compensation. 

Appellant's exceptions to this portion of the Master’s 
report (Rec., p. 31) were overruled by decree entered 
November 11. 1929. from which this appeal was noted. 

II—Assignment of Errors 

Appellant assigns the following errors in the ruling of 
the Court below, embodying the substance of appellant's 
exceptions to the master's report in that court: 

(1) In overruling the exceptions of M. A. Weller to 
so much of the report of the Master (filed herein on the 
17th day of September, 1929) as is found in paragraphs 
numbered 27 to 31, inclusive, which holds that the 
claim of this exceptant is without merit, for the reason 
that said holding is contrary to the evidence and the 
weight of the evidence adduced in support of said claim; 

(2) In overruling the exceptions of M. A. Weller to 
so much of said report as is found in paragraphs num¬ 
bered 27 to 31. inclusive, and consists of the conclusion 
of said Master that this exceptant is not entitled to 
compensation for his services to the corporation, for 
the reason that said conclusion is contrary to law. and 
for the further reason that said conclusion is not sup¬ 
ported by a sufficient statement of fact or by any of the 
testimony returned by said Master therewith; 

(3) In overruling the exceptions of M. A. Weller to 
so much of said report as is found in paragraphs num¬ 
bered 27 to 31, inclusive, which consists of a statement 
of the basis of the claim of this exceptant, for the rea¬ 
son that said statement is not correct, as clearly appears 
from the verified statement of said claim duly filed with 
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the Auditor of this Court and the Master herein,! and 
the testimony taken in support thereof; 

(4) In other respects apparent of record. 

i 

III—Statement of Points of Law and Fac^ 

From the foregoing it is apparent that the errors 
assigned raise only the single fundamental question: 
Whether the report of the Special Master in regarji to 
appellant's claim can be sustained on the evidence! ad¬ 
duced and the law applicable thereto. Determina|tion 
of this question involving of necessity a review by j this 
Court of all of such evidence (which is, however, brief)., 
it is submitted that appellant’s assignments of error, are 
as specific as the nature of the case permits. 

The argument wdll be developed upon the basi$ of 
the one underlying question stated, the individual! as¬ 
signments of error overlapping to such an extent a& to 
preclude separate discussion. 

In the hearing before the Auditor, claimant Michael 
A. Weller testified, in substance, as follows (Rec.. Ipp. 
11-15): j 

In the latter part of 1921, he was approached by 
Cutler and Moss, architects in charge of the construc¬ 
tion of a building for the New Masonic Hall Corpora¬ 
tion, wfith the suggestion that he undertake to assist in 
the construction and financing of the building. Imme¬ 
diately thereafter he was introduced to Mr. Mitchell 
(president of the corporation) and was visited by Mr. 
Mitchell and a committee (of the corporation) $nd 
again requested to see what he could do to finance the 
proposition. He thereupon called upon practically jail 
of the financial houses in Washington and others | in 
New York, Philadelphia and Baltimore, also corre¬ 
sponded wdth one in Detroit, in an effort to finahce 
the building, all of these negotiations, and the travel 
involved, having been with the knowledge and approval 
of Mitchell and the directors of the corporation. 


i 
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Failing in all these negotiations, he reported to a 
special meeting of the Board of Directors of the corpo¬ 
ration. in March. 1922. and at the same time recom¬ 
mended certain changes in the plans of the company 
with regard to the building, which recommendations he 
believed were adopted. 

His next activity in connection with the matter was 
in 1925. when, at the request of Mitchell, and in con¬ 
junction with Capt. A. J. Gore, a local broker, he again 
undertook to finance the building. As a result of these 
later activities the firm of Glover A Flather approved 
a first trust loan of S125.000. This approval was pro¬ 
cured by Weller's agreement to take 825,000 of the loan, 
which would be subordinate to the remaining 8100.000. 
and was conditioned upon Weller's assurance that suffi¬ 
cient additional funds could be raised by a second trust 
to complete the building, and upon the construction of 
the building bv Mr. Weller. Bv reason of litigation, 
however, the whole proposition fell through. 

During the course of negotiations, he made a thorough 
study of the plans for the building, and originated and 
suggested several changes by virtue of which the com¬ 
mitment of Glover A’ Flather for the loan was finally 
obtained, these changes being of such nature as would 
make the building adaptable to general business uses, 
as well as for its primary purpose of a Masonic temple, 
thus increasing its value as security. 

All of these various services were rendered upon the 
agreement between Weller and the corporation that 
“my compensation, in the event of my building, was a 
builder's profit, and. in the event of obtaining the 
finances, my compensation would be that, and in the 
event of all negotiations failing. I was to be reimbursed 
for my services and expenses at a fair and reasonable 
rate” (Rec., p. 15). The fair value of the services, 
including actual expenses of trips to other cities, claim¬ 
ant stated to be 82,500.00. 
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Capt. A. J. Gore testified (Rec., pp. 16-18) that pdien 
he was first approached with regard to obtaining a ,loan 
for the corporation he was referred to Mr. Weller as 
being thoroughly familiar with the building and jcon- 
struction plans; that he found Mr. Weller to be “very 
well advised” as to the building; that he negotiated 
with Mr. Weller over a period of from six months jto a 
year in connection with the matter, during which fime 
he had frequent interviews with Mr. Weller, and jalso 
telephoned him “I expect, one hundred times, on :this 
deal.” | 

Jesse H. Mitchell, president of the New Masonic Hall 
Corporation during the entire period of Mr. Weller's 
services from 1921 to the dissolution of the corporation, 
corroborated Mr. Weller’s testimony in every respect, 
both as to the nature and extent of the services per¬ 
formed and as to the understanding with regard to j the 
compensation to be paid. His testimony on the lajtter 
point is specific: 


“The general understanding of the Board of ; Di¬ 
rectors was that no man would work and give! his 
services for nothing. We did not expect it, in I the 
first place, and, in order to interest Mr. Weller,| we 
made the proposition to him that we would expect 
to pay him for his time and labor, and we had a 
gentleman’s agreement that his charge for services 
would be fair and reasonable if he failed to obtain 
the loan; if successful, naturally his compensation 
would be obtained by his profits in the construction 
of the building. 

“Q. Do you consider the claim that he has filed 
fair and reasonable, in view of the work he has 
done? | 

“A. In view of the money spent in traveling pnd 
the time spent. I think it is fair and reasonable” 
(Rec., p. 20). I, 


All of this testimony was uncontradicted. There! is 
not in the record one word or syllable about the agree- 






s 


ment between appellant and the corporation except the 
testimony of Weller and Mitchell: not one word as to 

V / 

the value of the services performed except theirs; not 
a word to contradict, dispute, question, or in any way 
affect the testimony of these witnesses that services 
were performed, by the claimant, for the corporation, 
at the request of its authorized representatives, with the 
understanding on both sides that claimant would be 
compensated at a fair and reasonable rate for his ser¬ 
vices. by the corporation, if such services should not 
result in remuneration to him by way of commissions 
on financing or profits on construction. 

In the face of this clear and uncontradicted proof, 
the Special Master not only disallowed appellant's 
claim, but wholly misstated the nature and basis 
thereof. Introducing his findings as to this claim, the 
Master's report states (Par. 27. Rec.. p. 28): 

“Two claims have been filed against the New 
Masonic Hall Corporation by Albert J. Gore for 
$2,500.00 and Michael A. Weller for $2,500.00. for 
services in obtaining and submitting a scheme to 
finance the completion of the Masonic Temple con¬ 
sisting of a first trust loan for $125,000.00 and a 
second trust loan of $75,000.00. Said claimants 
base their claim upon an authorization dated April 
23. 1925. signed by a committee consisting of Jesse 
H. Mitchell. Philip W. Thomas, Ernest M. Dicker- 
son and B. F. Arrington, styling themselves as a 
committee appointed by the Board of Directors of 
the New Masonic Hall Corporation, which authori¬ 
zation is attached to the formal claim filed by the 
said Albert J. Gore with the Special Master at the 
hearing held on February 19. 1929, and marked 
as Exhibit No. 1.” 

The report then refers to the appointment of a com¬ 
mittee in Equity Cause No. 43798 (an earlier suit 
against the New Masonic Hall Corporation by certain 
Masonic lodges) on May 12. 1925. and to negotiations 
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between that committee, appellant. Captain Gore, ^nd 
others, relative to financing the completion of the cor¬ 
poration's proposed building, and continues (Rec., 
p. 30): 

| 

“Needless to say the various propositions offered 
by Messrs. Gore and Weller were never accepted 
either by the said committee or by the New Ha- 
sonic Hall Corporation. Said claimants are, there¬ 
fore, requesting compensation for services wfiich 
did not enure to the benefit of the New Masonic 
Hall Corporation. It is apparent that the Cburt 
by signing an order appointing the aforesaid cfim- 
mittee necessarily took jurisdiction over the majtter 
of financing the completion of the Masonic Tenjiple 
and that the action taken bv the said committee 
was in proper form. 

“It is significant at this point to call the attention 
of the Court to the fact that Messrs. Glover * jand 
Flather. who devoted much time to investigating jand 
reporting upon the feasibility of loans to the New 
Masonic Hall Corporation have filed no claim what¬ 
soever with the Special Master, and after due ndtice 
to them, it is assumed that the last mentioned firm 
takes the proper attitude in the premises in |not 
making any demands upon the funds under account¬ 
ing. primarily for the reason that no loan was con¬ 
summated through the offices of Glover and Flather. 

“The Special Master invites attention to the £act 
that the said property at Tenth and You Streets, 
Northwest, was sold at public auction, after pirpper 
advertisement, for the sum of $99,000.00 to the Most 
Worshipful Acacia Grand Lodge as the highest 
bidder therefor. The record of this sale appear^ in 
the Report of the Auditor filed in Equity Cause No. 
43,798 under date of February 15. 1927. The bal¬ 
ance of the funds no-w under accounting represent 
part of the proceeds from that sale. 

“No loan was negotiated or placed by the Trustees 
or Receivers on the property at Tenth and You 
Streets, Northwest, because title to the same passed 
to the Most Worshipful Acacia Grand Lodge When 
the sale w r as made at public auction. And further. 
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the Special Master finds that no loan or loans were 
procured from Glover and Flather or through Albert 
J. Gore or the Weller Construction Company in the 
matter of raising funds for the completion of the 
Temple at Tenth and You Streets, Northwest. So 
that said claimants, Albert J. Gore and Michael A. 
Weller, have never at any time secured or furnished 
any monies to be applied to the work on the New 
Masonic Temple now nearing completion at Tenth 
and You Streets, Northwest. 

“Inasmuch as the propositions offered by Messrs. 
Gore and Weller were not accepted, the Special 
Master is of the opinion that said claimants are not 
entitled to compensation for their services performed 
in the submission of their plans to finance the com¬ 
pletion of the Masonic Temple from the funds under 
accounting. The Special Master, therefore, finds 
that the claim of Albert J. Gore in the amount of 
S2.500.00 and the claim of Michael A. Weller in the 
amount of 82,500.00 are without merit, and he has. 
therefore, rejected said claims.” 

It is obvious that the Master was in error in his state¬ 
ment of the basis of appellant's claim, since he utterly 
ignores the express agreement between appellant and the 
corporation with respect to appellant’s services, and ap¬ 
parently treats the claim as being solely for commissions 
on the proposed financing, or for loss of commission by 
reason of the failure of the corporation to consummate 
the $125,000 loan contracted for. 

This disregarding of the testimonv adduced is sufficient 
to require the rejection of the Master's findings. 

“The verdict of a jury and the decision of a judge 
who tries a case without a jury finally determine the 
facts, where the evidence is of such a character that 
intelligent persons may honestly differ as to what 
was actually proven. * * * But where the testimony 
is all one way, and is not immaterial, irrelevant, 
improbable, inconsistent, contradicted, or discredited, 
such testimony cannot be disregarded or ignored by 
judge or jury, and if one or the other makes a find- 
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ing which is contrary to such evidence, or which is 
not supported by it. an error results, for which the 
verdict or decision, if reviewable, must be set aside. 
To hold otherwise would vest triers of the facts in 
cases subject to review with authority to disregard 
the rules of evidence which safeguard the liberty and 
estate of the citizen. Kelly v. Jackson, 6 Pet.. 622, 
631; 8 L. Ed., 523.” George v. Capital Traction 
Company, 54 App. D. C., 144, 147. 


The same principle must apply to the findings lof a 
Master in chancery, which are analagous to the verdict 
of a jury (Smith v. American Bonding & Trust Company, 
12 App. D. C., 192). | 

The plain, unmistakable, unequivocal testimony both 
of appellant and of the president of the corporation with 
which he dealt was that appellant performed services for 
the corporation, at the request of its authorized repre¬ 
sentatives, with the understanding on both sides that he 
was to be paid a fair and reasonable compensation there¬ 
for. “No court is at liberty to refuse credence to! the 
testimony of witnesses unless there is something ip the 
record upon which to rest the refusal.”—Bijur vs. Bendix, 
52 App. D. C. 240. j 

Nothing can be shown in this record which in any View 
warrants the failure of the Master to find that appellant's 
contract was as stated. The fact that it was a further 
condition of the agreement that in the event appellant 


should receive, as the result of his services, a commission 
or profit from some source other than the corporation, he 
should have no claim against the corporation, is utterly 
immaterial, for that condition did not occur—as is Very 


clearly shown by the Master's report. 

The only clue to the attitude of the Master which can 
be discovered in the entire record is the statement made 
in connection with the testimony of Capt. Gore on the 
original reference (the Master having been at that time 
Auditor of the Court) found on page 17 of the prihted 
record, as follows: 
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“The Auditor: Have you abandoned any and all 
claim under the application made to Glover <fc 
Flather for the loan? A. Absolutely not, sir. 

“Q. What is your attitude under that application 
for loan? 

“Mr. Harlow: We are claiming for services, and we 
believe that is material evidence as to the services we 
have performed. It is a part of the link in the chain 
of proof. 

“The Auditor: It is a fundamental principle of 
law that if one employs another, with no clear and 
definite understanding as to compensation, the law 
will imply that the one employed will be paid fair 
and reasonable compensation. On the other hand, a 
plaintiff will not be permitted to abandon a contract 
and then claim a quantum meruit. If anything were 
shown that the officers of this Corporation had re¬ 
quested your client. Mr. Weller, to visit New York, 
Philadelphia and other places, I can readily see that 
might be a situation w'here we could find a fair and 
reasonable amount was due him. Mr. Wolf is en¬ 
tirely correct as to the practice, with which the 
Auditor is familiar, in dealing with real estate agents. 
If a loan is consummated, commission is due and 
payable. Here we have a contract not completed.” 

As to the answer to the Auditor's question, it is sub¬ 
mitted that the witness interrogated was Capt. Gore and 
not the appellant here, and the answer is therefore mani¬ 
festly not binding on appellant, but restricted in its effect, 
if anv, to the Gore claim. Nowhere in the record does it 
appear that this appellant ever attempted to assert his 
claim on any basis other than that now urged. 

As to the legal propositions stated by the Auditor, it is 
submitted that neither can be relied on as sustaining the 
Master's findings or the adoption thereof by the Court 
below. The first stated, that the law will imply that a 
fair and reasonable compensation will be paid to one 
employed by another, with no clear and definite under¬ 
standing as to compensation, counsel for appellant would 
be the last to question. In the form applicable to ap- 
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pellant’s claim, the proposition becomes, “Where there is 
no agreement as to the amount of compensation to be 
paid for services or work and labor, the person perform¬ 
ing is entitled to recover what they are reasonably 
worth.” 40 Cyc. 2851, citing, inter alia, Gill v. Staylor. 

97 Md. 665. It is also settled that the rule is the same 

1 

even though the services be performed under an express 
contract,, if the amount of compensation is not prescribed 
by the contract. 

40 Cyc. 2853; 28 R. C. L. 695; Indianapolis North¬ 
ern Traction Co. v. Brennan, 174 Ind. 1;| 30 
L. R. A. N. S. 85. See also Mudd v. Mudd, 
3 Harr. <fc J. (Md.) 438. 


The second proposition stated by the Auditor, that; a 
plaintiff will not be permitted to abandon a contract ind 
then claim a quantum meruit” is submitted to be en¬ 
tirely inapplicable to appellant’s claim, regardless of jits 
correctness. Appellant’s claim is distinctly upon the only 
contract shown in the record: i. e., the agreement between 
him and the New Masonic Hall Corporation. It is ^lso 
respectfully submitted that the testimony both of ap¬ 
pellant and of Mjtchell, as above stated, compels the con¬ 
clusion that the officers of the corporation did request 
Mr. Weller to visit New York, Philadelphia and other 
places—certainly there is no suggestion in the record that 
these trips were not pursuant to and within the scope! of 
appellant’s employment. 

Returning again to consideration of the Master’s Re¬ 
port: the proceedings of the committee referred ; to 
therein as having been appointed in Equity cause No. 
43,798 on May 12, 1925, are respectfully submitted to!be 
wholly irrelevant, having no possible bearing on ap¬ 
pellant’s claim for services rendered over a long period 
prior to that date, under an express agreement with the 
representatives of the corporation. 

It is further submitted that the fact of no claim having 
been presented by Glover Flather, pointed out by tjhe 
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Master as “significant” is likewise immaterial, since ap¬ 
pellant’s claim is and was in no way dependent upon any 
loan being consummated. In this connection, attention 
is called to the statement of appellee Wolf, then acting as 
attorney for the minority stockholders, in the hearings 
before the Auditor, found on page 8 of the Record, to the 
effect that if any contract was made, it was between 
Glover Flather and the corporation, and that therefore 
any claim of appellant would be against Glover & 
Flather. Manifestly counsel had in mind the loan con- 
tract entered into between Glover and Flather and the 
Corporation, not the contract between appellant and the 
corporation—a confusion which appears to have been the 
basis of the Master's report, and the adoption thereof by 
the Court below, and which appellees seem to be en¬ 
deavoring to perpetuate by encumbering this record with 
testimony concerning the loan contract. The sole and 
exclusive bearing of the loan contract on appellant’s claim 
is as evidence concerning a part of the services performed 
by him, and the unwarranted magnification of this single 
point to the exclusion of all the rest of appellant’s case is 
the fundamental error committed throughout the pro¬ 
ceedings below. 

Furthermore, it should not be forgotten that both ap¬ 
pellant and Mitchell testified to a great deal of w^ork by 
appellant in addition to that involved in negotiating the 
loan contract, many hours having been spent in study of 
the plans for the building, revising the plans, estimating 
construction costs, and obtaining bids on various portions 
of the construction. 

Finally, appellant must object to the findings of the 
Master that appellant was “requesting compensation for 
services which did not enure to the benefit of the New 
Masonic Hall Corporation” (Record, p. 30, line 19). 
First, as a finding of fact, this statement is not justified 
unless it be considered that the corporation could have 
been benefit ted by nothing except the consummation of 
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a loan, and even if it be so considered, the finding is 
erroneous because it fails to take account of the reason 
for failure of the Glover & Flather loan, which, as abun¬ 
dantly shown by the record, was the removal of the 
affairs of the corporation from the hands of its officers by 
litigation. And secondly, as a proposition of law,j this 
finding, even if true, is no basis for the rejection of ap¬ 
pellant’s claim, since it is elementary that the measure 
of the compensation to wdiich one is entitled on a Quan¬ 
tum meruit for services, or work and labor, is not the 
amount of benefit derived therefrom, but the value of the 
services.—40 Cyc. 2853; Rothstein v. Seigel, 102 Ill. +4pp. 
600; Edington v. Pickle, 1 Sneed (33 Tenn.) 122; Haish 
v. Payson, 107 Ill. 365, 371; Robbins v. Harvey, 5 Conn. 
335, 342. | 

Wherefore, the report of the Special Master, and the 
decree of the Court below overruling appellant’s excep¬ 
tions thereto, having wholly ignored and disregarded the 
uncontradicted testimony establishing appellant’s claim, 
and having been based on findings both unjustified by 
the record and irrelevant to the claim proved, counsel 
respectfully urges that said report and decree cannot be 
sustained. 

It is therefore submitted that the decree complained of 
should be reversed, and a decree entered in favo|r of 
appellant for the full amount of his claim. 

Leo P. Harlow,; 

Attorney for Appellant . 
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Michael A. Weller, Appellant, 

vs. 

Alexander Wolf and William L. Houston, Receivers 
of the New Masonic Hall Corporation, Appellees . 


BRIEF FOR APPELLEES. 


FOREWORD. 

It would appear from the title of this cause that 
the appellant, Michael A. Weller, and the appellees, 
Alexander Wolf and William L. Houston, Receivers 
of the New Masonic Hall Corporation, were parties 
litigant in a proceeding in the lower court, and that 
this appeal is from a decision rendered in that cause. 
Such is not the case. As is shown by the record, 
there was a cause pending in the Supreme Court! of 

i 
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i 
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i 
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the District of Columbia entitled “IN RE: DISSO¬ 
LUTION of the NEW MASONIC HALL CORPORA¬ 
TION, EQUITY NO. 45,539,” in which cause (R. 24) 
an order was passed dissolving the said corporation 
and appointing Alexander Wolf and William L. Hous¬ 
ton as the Receivers, and later the cause was re¬ 
ferred to Herbert L. Davis as Special Master with 
instructions: “Five. That he report his findings 
upon the claims presented by creditors and stockhold¬ 
ers, both common and preferred, against the New 
Masonic Hall Corporation, or against the Receivers in 
this cause”. (R. 24.) The record further shows 
(R. 29-31) that after a hearing on claims of creditors, 
the Special Master rejected the claim of the appel¬ 
lant herein, winch claim previously had been filed 
and is marked in the record “Exhibit K” (R. 22). 
Exceptions to the Master’s report, so far as it af¬ 
fected the appellant herein, w’ere filed, and after 
hearing thereon, the exceptions w’ere overruled by 
the Court below. (R. 31-32.) 

Since the filing of the Transcript of Record and of 
the Brief for appellant, Alexander Wolf has died, 
and William L. Houston is the sole and surviving 
Receiver of the New’ Masonic Hall Corporation. 

It is submitted that the appeal should be overruled 
and the decision of the low’er court overruling the 
exception filed by appellant to the Special Master’s 
report should be affirmed, for the following reasons. 

1. There are no proper parties before the Court. 

2. There is no proper record before the Court. 

3. The exceptions and the assignment of errors 
are too vague, indefinite and general to be con¬ 
sidered by this Court. 

4. The appellant has failed to prove any contrac- 
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tual relations with the New Masonic Hall Cor¬ 
poration, and has further failed to prove that 
he rendered services as alleged in his claim 
filed in this cause. 


ARGUMENT. j 

1. No Proper Parties Before the Court. 

At the outset it is respectfully submitted that! the 
Court has not before it proper parties to this appeal. 

There was not in the lower court any litigation 
whatsoever between Michael A. Weller and Alexander 
Wolf and William L. Houston, Receivers of the New 
Masonic Hall Corporation. There was, as stated in 
the foreword, a claim of Michael A. Weller against 
the funds of the New Masonic Hall Corporation in 
the hands of the Receivers, which had been submitted 
to the Special Master under order of reference of the 
Court and by the Special Master rejected. Excep¬ 
tions were taken by claimant below’, appellant herein, 
and overruled by the Court. 

Appellee knows of no rule permitting the appellant 
on appeal to substitute the Receivers as parties de¬ 
fendant and attempt to fasten upon them a liability. 

I 

I 

2. No Proper Record Before the Court. 

The appellee invites the attention of this Court to 
the so-called record filed in this cause. With th0 ex¬ 
ception of certain orders and the exceptions to; the 
report of the Special Master the so-called record jcon- 
sists of portions of the report of the Auditor, por¬ 
tions of the transcript of testimony before the Audi¬ 
tor and an exhibit consisting of a letter from; the 
attorney for the appellant to the Receivers of; the 
New Masonic Hall Corporation. It is apparent Ithat 
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this does not constitute a record sufficient for this 
Court to hear and determine the matter in dispute. 

There has not been filed any certificate of the Court 
with the statement of evidence nor has it been ap¬ 
proved by the Court or Judge; consequently it cannot 
become part of the record for the purposes of appeal. 

It would seem almost unnecessary at this late day, 
to point out that at common law, the record included 
only the pleadings, the process, the verdict and the 
judgment, and that the bill of exceptions is a statu¬ 
tory mode of incorporating into the record for the 
consideration of an appellate court matter additional 
to these common law elements and to put on record 
rulings in matters of law which would not otherwise 
appear, and to apprise the superior court of the na¬ 
ture of the question upon which the lower court is 
supposed to have erred. It follows, therefore, that 
matters not appearing in the common law record can 
be presented only by bill of exceptions, as affidavits, 
records in other cases, and other documents presented 
to the other court and generally, any incidents of the 
litigation concerning which error is alleged. Such 
matters as these, and evidence, whether written or 
oral, can be brought upon the record only by bill of 
exceptions. Consequently depositions, testimony, the 
opinion of the Court, or other documents taken up for 
the revision by the appellate court, do not form a 
part of the record by merely tacking them on to the 
record as exhibits or otherwise, and there is no sub¬ 
stitute for the prescribed procedure for bringing 
before the appellate court the matter presented in 
the lower court. The same rules apply to appeals 
in equity. Congress has provided that all cases re¬ 
moved from the Supreme Court of the District of 
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Columbia to the Court of Appeals go up by way of 
appeal, whether at law or in equity (Sectionj 226, 
D. C. Code) and has further provided that this court 
shall make such rules and regulations as may bb nec¬ 
essary and proper for the transaction of its business 
and the taking of an appeal to this court, andj fur¬ 
ther, that this court shall have the power to prescribe 
what part or parts of the pleading in the cpurt below 
shall constitute the record on appeal, and this bourt 
has, in the exercise of its powers, prescribed the 
method by which a litigant may properly bring his 
case before this court for review. 

Rule V, Section 5 of this Court reads as followis: 

i 

i 

4 ‘The evidence to be included in the record on 
appeal in equity cases shall not be set forth in 
full, but shall be stated in simple and condensed 
form, all parts not essential to the decision of 
the appeal being omitted, and the testimony of 
witnesses being stated only in narrative form, 
so that, if either party desires it and the jjourt 
or judge so directs, any parts of the testimony 
shall be reproduced in the exact words of the 
witness. The duty so to condense and state the 
evidence shall rest primarily upon the appellant, 
who shall prepare his statement thereof and! pre¬ 
sent it to the trial court, or judge, within jsuch 
time and with such notice to opposing counsel or 
parties as shall be prescribed by the rule of the 
Supreme Court of the District of Columbia^ and 
if no such rule is prescribed then in conformity 
with the requirements of the rules of said Court 
relating to bills of exceptions. At the expiration 
of the time named, or such other time a^ the 
court, or judge, may allow, the statement to¬ 
gether with any objections made or amendments 
proposed by any party, shall be presented tb the 
court, or judge, for approval, and if the ^tate- 
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ment be true, complete and properly prepared, 
it shall be approved by the court, or judge, and 
if it be not true, complete or properly prepared, 
it shall be made so under the direction of the 
court, or judge, and shall then be approved. 
When approved it shall be then filed in the clerk’s 
office and become a part of the record for the 
purposes of appeal.” 

It will be noted that the rule above provides that 
the statement of evidence must be approved by the 
Court to make it a part of the record. Until and 
unless it is dbne, even though it may be included in 
the transcript, it is not a part of the record and may 
be disregarded in its entirety, or as said by the Su¬ 
preme Court in a like case: 

“the errors assigned are utterly destitute of 
any legal foundation.” 

Baltimore & Potomac R. R. Co. v. The Trustees 
of the Sixth Presbvterian Church, 91 U. S. 
127. 

This court has, in several cases, held that these 
rules 


“have the force of law, are binding upon the 
court, and upon the suitors, and those who rep¬ 
resent suitors.” 


and 


“They can not be dispensed with the Court to 
meet the hardship of a particular case.” 

Murphy v. Gould, 39 App. D. C. 363 
D. of C. v. Roth, 18 App. D. C. 547-551 and 
other cases. 
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In Murphy v. Gould, supra , the court further held 
that the action of the lower court in striking the 
bill of exceptions from the files was immaterial, be¬ 
cause there was no occasion for such motion, an4 the 
offered bill of exceptions, whether actually filed by 
the clerk or not, was not a part of the record and 
it could only become so by settlement and signature 
by the trial justice. 

There is no distinction between the construction 
and requirement of a bill of exceptions and a state¬ 
ment of evidence, and this court has so recognized 
this fact, as is more fully shown by the rule of this 
court cited above. 

This rule of practice is fundamental and has been 
approved in many cases, the courts using unmistak¬ 
able language in the opinions. 


Malonv vs. Adset, 175 U. S. 281; Hanrfa v. 
Maas, 122 U. S. 26; Pomeroy v. Bank, 1 Wall. 
592; Graham vs. Bayne, 18 How. 60; Suydam v. 
Williamson, 20 How. 427-433; Baltimore & Po¬ 
tomac K. R. Co. v. Trustees of the Sixth Pres¬ 
byterian Church, 91 U. S. 127; England v. Geb- 
hardt, 112 U. S. 502; United States v. Tailor, 
147 U. S. 700; Young v. Martin, 8 Wall. 354; 
Neely Electric C. & S. Co. v. Browning, 25 |4pp. 
D. C. 84; Falk v. U. S. 15 App. D. C. 461; Priz- 
zell v. Murphy, 19 App. D. C. 440. 


In Neely Electric C. & S. Co. v. Browning (supra) 
citing a reference to United States Trust Company v. 
New Mexico, 183 U. S. 535, the following is found: 


“An agreed statement of facts may bd the 
equivalent of a special verdict, or a fmdirig of 
facts, upon which a reviewing Court may declare 
the applicable law, if such agreed statement is 


i 
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of ultimate fact; but if it be merely a recital of 
testimony or evidentual fact, it brings nothing 
before an appellate court for consideration. * * * 
The certified statement of fact is insufficient and 
presents nothing for examination.” 

And in Hanna v. Maas {supra) the court uses this 
language: 

“Minutes of the judge or clerk, or notes of a 
stenographer, cannot take the place of a bill of 
exceptions, but are only memoranda by the aid of 
which one may afterwards be drawn up.” 

Probably the most inclusive statement regarding 
the manner of bringing evidence into the record, is 
found in the case of Baltimore and P. R. R. Co. vs. 
Trustees {supra), at page 130, the Court saying: 

“Neither depositions nor affidavits, though ap¬ 
pearing in the transcript of a common law court 
of errors, can ever be regarded as a part of the 
record, unless the same are embodied in an 
agreed statement of facts, or are made so by a 
demurrer to the evidence, or are exhibited in a 
bill of exceptions. Matters of parol evidence in 
such a case can never be made a part of the rec¬ 
ord so as to become re-examinable in a court of 
errors, unless it be in one of four ways: (1) By 
an agreed statement of facts. (2) Bv a bill of 
exceptions. (3) By a special verdict. (4) By a 
demurrer to the evidence; which latter mode is 
seldom or never adopted in modern practice.” 

This case was approvingly cited by the Supreme 
Court in England v. Gebhardt {supra), where it was 
said: 


e&jF* 
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“This record shows an averment in the peti¬ 
tion for removal, that the parties to the [suit 
were citizens of different states, and a finding of 
the court that they were not. This implies; the 
finding of a fact upon evidence submitted ipon 
a hearing by the court, but before the questions 
presented and decided at such a hearing can be 
reexamined on a writ of error, they must be 
brought into the record, by a bill of exceptions, 
or an agreed statement of facts, or a special 
finding in the nature of a special verdict, dr in 
some other way known to the practice of cdurts 
of error for the accomplishment of that purpose 

* * * * The record in the case contains noth¬ 
ing of the kind. The affidavits, copies of wjhich 
appear in the transcript, form no part of the 
record proper. The mere fact that a papqr is 
found among the files in a cause does not of itself 
make it a part of the record. If not a pa^t of 
the pleadings or process in the cause, it must be 
put into the record by some action of the cpurt. 

* * * This may be done by a bill of exceptions 
or something which is equivalent.” 


In United States v. Taylor, ( supra ), the Couift in 
discussing what constitutes a record on appeal ^aid: 

| 

“This court has also held in Suydam v. jWil- 
liamson {supra) that the evidence and the excep¬ 
tions thereto constitute no part of the record^ un¬ 
less incorporated in a bill of exceptions signed 
and sealed by the presiding judge.” 


In Frizzell v. Murphy, supra , it appeared that! the 
record contained no bill of exceptions signed by the 
justice before whom the case was tried, but by an 
agreement of stipulation entered into by counsel of 
the parties seven months after the trial, it was agreed 
as a fact that the court instructed the jury to refider 
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their verdict for the defendant and that the plaintiff 
noted an exception. 

Commenting on this practice, the court said: 

“The case is therefore not properly before 
this court for review, for want of a bill of excep¬ 
tions certifying to this court what was done and 
ruled on the trial below, and we should in strict¬ 
ness dismiss the appeal or enter the judgment 
below affirmed; for it is very clear we could not 
in justice to the court below proceed to review 
and reverse the judgment upon the state of the 
record as now presented.” 

The rules of this Court describe the method of 
preparing bills of exception and statements of evi¬ 
dence. It is submitted that unless the appellant in 
this or any other cause, includes in the record, by 
the prescribed method, such evidence and testimony 
as may be necessary to a decision in a case brought 
on appeal, those matters included in the transcript 
cannot be considered by this Court on appeal. The 
record in this case clearly shows that appellant failed 
to submit a proper record to this Court, and in the 
words of the Supreme Court in Suydam v. William¬ 
son ( supra ), and Baltimore & Potomac B. B. Co. vs. 
Trustees (supra): 

“When a party is dissatisfied with the deci¬ 
sion of his cause in an inferior court, and in¬ 
tends tb seek a revision of the law applied to the 
case in a superior jurisdiction, he must take care 
to raise the question of law to be revised, and 
put the facts on the record for the information 
of the appellate tribunals; and, if he omits to do 
so in any of the methods known in the practice 
of courts of errors, he must be content to abide 
the consequences of his own neglect.” 



3. The Assignment of Errors and Exceptions 1 6 the 
Auditor’s Report Are Too Vague, Indefinite and 
General, and as Such Cannot be Considered by 
This Court. 

i 

i 

i 

Paragraph 9, Rule 5, of this Court, provides: | 

4 ‘Prior to the settling and signing of the bill 
of exceptions by the trial justice or judge, there 
shall be filed in the office of the clerk of the lbwer 
court the assignment of errors relied on by the 
appellant or plaintiff in error, as the case may 
be. The errors shall be separately and specifi¬ 
cally stated and the assignment shall be included 
in the transcript of record. If error is assigned 
to the ruling upon the report of an auditor or 
master, the specification shall state the excep¬ 
tions to the report and the action of the Court 
thereon. ’ ’ 

This salutary rule of practice is intended to require 
a specific statement of each error of the Court below 
relied upon by appellant for reversal. Courts gen¬ 
erally have refused to consider appeals where the 
assignment of errors is general, vague and indefinite. 
They have followed this course where the reason 

i 

given is that the holding is contrary to the evidence; 
that it is contrary to wreight of the evidence; orj that 
the holding is contrary to law; or “in other respects 
apparent of record.” 

The first assignment is that the Court erred in over¬ 
ruling the exception of M. A. Weller (the appellant) 
“for the reason that the said holding (Special Mas¬ 
ter’s) is contrary to the evidence and the weight of 
the evidence adduced in support of said claim. , | , 
Assignment 2, in effect, is that the Court erred 
in overruling the exceptions of appellant “for the 
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reason that said conclusion (Special Master’s) is con¬ 
trary to law, and for the further reason that said 
conclusion is not supported by a sufficient statement 
of fact or by any of the testimony returned by said 
Master therewith.” Assignment 3, in effect, is that 
the Court erred in overruling exceptions of appellant, 
“for the reason that said statement is not correct, 
as clearly appears from the verified statement of said 
claim duly filed with the Auditor of this Court and 
the Master herein, and the testimony taken in support 
thereof.” 

In none of these assignments of errors does appel¬ 
lant specifically point out or show to the Court the 
errors complained of. This Court will not be able to 
determine from the record, as presented, in what re¬ 
spect appellant feels aggrieved. It might well be 
argued that these assignments would be sufficint, if 
the error were apparent on the face of the record, 
but in this case, appellant’s ground for reversal lies 
not on the face of the record, but on matters of fact 
extrinsic thereto. As for the assignment of errors 
Number 4 “In other respects apparent of error” this 
Court has previously ruled in Hartman v. Ruby, 16 
App. D. C., 45-59, that an assignment of errors such 
as this cannot be considered by the Court for the rea¬ 
son that it is too general. 

In Hecht v. Alfaro, 10 Fed. (2nd) 464-466, the 
Court said: 

“He (plaintiff) presents for the consideration 
in this Court assignments of error directed to 
the verdict and the judgment, which he contends 
are erroneous, in that they are wholly unsup¬ 
ported by any evidence of the defendant’s per¬ 
formance of the contract, and he contends that 
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under the evidence the obligation to furnish Trans¬ 
portation and to furnish it during the month of 
May, 1920, rested upon the defendant. Such as¬ 
signments present nothing for the consideration 
of an appellate court. They bring up for review 
no ruling of the trial court. They do not show 
that at any point in the proceedings the court 
below committed error.’’ 

' 

And this Court has held that assignments of error 
must be definite. i 

In Bernhardt v. City & Suburban Ry. Co., 49iApp. 
D. C. 265-272, this Court said: 

| 

“What has been said relative to exceptions to 
instructions is also applicable, ordinarily, to as¬ 
signments of errors. Thev, too, should be defin¬ 
ite.” | 

And in Richardson v. Van Auken, 5 App. D. C. 
209-213, the Court considered very thoroughly the 
question of general exceptions to a master’s report, 
and among other cases cited with approval, Sheffield 
& Birmingham Coal, Iron and R. R. Co. v. Gdrdon, 
151 U. S. 285, in which the Supreme Court said: 

“Proper practice in equity requires thdt ex¬ 
ceptions to the report of a master should point 
out specifically the errors upon which the party 
relies, not only that the opposite party may be 
apprised of what he has to meet, but that the 
master may know in what particular his report 
is objectionable, and may have an opportunity 
of correcting his errors or reconsidering his opin¬ 
ions. The Court, too, ought not to be obliged 
to rehear the whole case upon the evidence, as 
the main object of a reference to a master | is to 
lighten its labors in this particular.” 
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And then this Court of Appeals continuing said: 

“The same practice of disallowing general and 
indefinite exceptions to the report of a master, 
or of an auditor who performs the functions of 
a master, prevails in the courts of Maryland and 
of this District.” Alex. Ch. Prac. 127. 

4. The Appellant Has Failed to Prove Any Contrac¬ 
tual Relations with the New Masonic Hall Corpo¬ 
ration, and Has Further Failed to Prove That He 
Rendered Services as Alleged in His Claim Filed in 
the Cause. 

Even though the failure to present a proper record 
to this Court should be disregarded, nevertheless, it 
is quite apparent that the appellant’s contention can¬ 
not be here sustained because he has not set forth 
a case entitling him to relief. 

The appellant, Michael A. Weller, undertakes to 
support his claim upon four different grounds: (1) 
upon the basis of a contract (R. p. 7) which alleged 
contract was never produced; (2) upon the basis of 
“an understanding” (R. pp. 7, 8, 15, 20); (3) upon 
the basis of a “quantum meruit” (R. pp. 8, 11, 17, 
23); and (4) upon the basis of a “gentlemen’s agree¬ 
ment” (R. p. 20). 

All through the testimony there runs the fact that 
appellant’s efforts were directed toward obtaining a 
loan for the corporation in order that he might se¬ 
cure the contract for completing the structure. (R. 
pp. 10, 11, 12, 13, 15, 17, 18, 20, 23.) 

The whole testimony offered in support of appel¬ 
lant’s claim is contradictory, vague, and without pro¬ 
bative force. He states he began his efforts on behalf 
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of the corporation in 1921 (R. p. 15), and yet in his 
verified claim he fixes the date when he was solicited 
to assist the corporation in the financing and con¬ 
struction of the building as “the 23rd day of April, 
1925” (R. p. 22). Testifying before the Auditor in 
1927, he stated: ! 

“I subsequently started, I think possibly }n the 
spring or summer of that year (1922). I do 
not know; I do not remember. Following that, 
the matter passed out of my hands from that 
time until possibly a year or two years ago, hbout 
two years ago, * * *. (R. p. 12) 

It was never shown in anv testimony offered it the 
hearing what services were rendered by appellant for 
the corporation at the special instance and request of 
any officers of the Corporation authorized to employ 
him or to enter into a contract with him which would 
be binding upon the Corporation. The Record ^hows 
what, if anything, he did was at the instance qf the 
architect employed upon the building (R. p. 11); or 
after conferences with Mr. Jesse H. Mitchell or some 
persons styled a committee (R. pp. 11, 12, 1^, 14, 
15). There is no evidence that these persons!were 
clothed with authority to bind the Corporation to 
compensate appellant for the services that he al¬ 
leges he rendered. This Court does not have any 
record of an authorization; the minutes of the cor¬ 
poration, or any other evidence tending to showf that 
the corporation issued authority to anyone that could 
form the basis of the appellant’s claim. And this 
Court cannot presume, nor by inference find! that 
such authority existed. Nowhere in the Record is 
there any testimony to support counsel’s statement 
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that, “the Mhster was in error in his statement of 
the basis of appellant ’s claim, since he utterly ignores 
the express agreement between the appellant and the 
corporation with respect to appellant’s services”. 
(Appellant’s brief p. 10.) Appellant offered no 
proof of any “express agreement” between himself 
and the corporation, nor did any other witness tes¬ 
tifying in his behalf offer any testimony regarding 
an “express agreement” between appellant and the 
corporation. The fact is uncontroverted that there 
never was any “express agreement” between ap¬ 
pellant and the corporation. He may have had, and 
probably did have expectations of compensation aris¬ 
ing out of his profits as a builder if he secured the 
construction contract based upon his “understand¬ 
ing”, “verbal understanding”, “general understand¬ 
ing” and “gentleman’s agreement” with certain in¬ 
dividuals connected with, but not authorized to bind 
the corporation. (R. pp. 15, 20.) Now, the question 
arises—Did he expect to be paid any compensation 
for his efforts to obtain a loan? Was not the deter¬ 
mination to claim compensation for his efforts to se¬ 
cure a loan an after-thought occurring to him in the 
year 1927, five years after the building was begun, 
three years after construction was suspended and a 
full year after the Bill for Dissolution of the Cor¬ 
poration was filed? The following question put to 
appellant and the answer made by him, tend to prove 
that the matter of compensation was an after-thought 
arising in his mind: 

“Q. You say they put up their own building? 

A. Y^s, and I never made any charge until 

now.” 
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Appellant is a business man. 

i 

i 

“We therefore are not dealing with a c^se in¬ 
volving parties unfamiliar with business affairs 
or likely to be easily imposed upon. Ini such 
circumstances courts ought to look with disfavor 
upon any undue delay in seeking equitable re¬ 
lief” 

R. Harris & Co. v. Weller, 52 App. D. C.,|6, 11. 

i 

| 

It will not escape the attention of this Court that 
the testimony tends to show appellant rendered what¬ 
ever services he did with the thought and purpose in 
mind that he would be awarded the contract fori com¬ 
pletion of the building; and that he would be fully 
compensated from the profits made upon thati con¬ 
tract. His own testimony supports this theory. 

| 

“Q. Was Glover and Flather’s commitment to 
make this loan based on any services performed 
by you? 

A. Yes, entirely based on assurances that 1 
was going to be the contractor , and thajt the 
money was to be paid directly to the contractor 
by them, on the authorization of the architect or 
committee”. (R. p. 13.) 

Q. What, if any, understanding, verbal or 
otherwise, did you have with the Company with 
regard to compensation or reimbursement?! 

A. I had a verbal understanding, whether or 
not it is in the record I do not know, th$t my 
compensation , in the event of my building, was 
a builder y s profit , and, in event of obtaining the 
finances, my compensation would be that, and in 
the event of all negotiations failing, I was |to be 
reimbursed for my services and expenses at a 
fair and reasonable rate.” (R. p. 15.) 

**##«# i * 

i 

i 

i 

t 

I 
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“A. Yes, I am referring to a verbal under¬ 
standing.” 

Q. Apart from this loan? 

A. Yes, this was made when we first started 
in 1921. It was the understanding in the event 
of my building the building, that my commission 
and charges would be absorbed, in that —my ex¬ 
penses in obtaining the loan and expenses I had 
been put to. In the event of only obtaining the 
loan, I would have compensation for that; also, 
in the event of the entire plan falling through, 
I was to be reimbursed for my expenses and the 
time I spent on it—a reasonable charge. 

Q. With whom was that made? 

A. I think Mr. Mitchell is familiar with that.” 
(R. p. 15.) 

Witness Albert J. Gore presented by claimant, ap¬ 
pellant here, testified as follows: 

_ ! 

“Witness: A bond was to be given for comple¬ 
tion by the Weller Construction Company. 

“Q. Were the funds turned over to the Weller 
Construction Company? 

A. They were going to be, as the building 
progressed. That is the way those loans are made. 
They do not turn the money over to anyone, un¬ 
less they have something to show for it”. (R. 

p. 18.) 

Witness Jesse H. Mitchell presented by claimant, 
appellant here, gave some testimony in the following 
language: 

“A. Mr. Weller made a study of our plans and 
specifications on several occasions. He took 
hours in his office going over the plans, and then 
would leave and do some figuring on the cost of 
the changes and the cost of construction as the 
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plans were originally drawn. He went so far as 
to get some bids from sub-contractors, in carder 
to determine what the cost of construction vfould 
be.” (R. p. 20.) “We had a gentlemen’s agree¬ 
ment that this charge for services would be! fair 
and reasonable if he failed to obtain the loan; 
if successful, naturally his compensation ivoufd be 
obtained by his profits in the construction of the 
building. ” (R. p. 20) 

If appellant should base his claim upon an alleged 
contract between himself and the Corporation^ the 
claim must fail for the reason that no where ip the 
Record is it shown that such a contract ever existed. 
If it is upon a basis of quantum meruit, it must fail 
for the reason there is not a scintilla of proof! that 
the Corporation or anyone authorized to act ih its 
behalf in this particular ever engaged him to perform 
any services for which an agreement was made; that 
he should be compensated, and where in the Rec¬ 
ord is it shown that the Corporation received! any 
advantage or benefit from his services, nor does he 
show in what way or manner he arrives at the %ure 
$2,500.00 as being the true amount to which lie is 
entitled, by reason of expenditures made, nor idoes 
he submit anv itemized statement of services j that 
their value might be determined. There is no allega¬ 
tion of the value of his services nor of an agreed 
compensation. Not a single figure is presented to 
cover a single one of the expenditures which he claims 
that he made, nor as a basis or suggestion for deter¬ 
mining the value of time employed or acts performed 
by him in behalf of the Corporation. 

“An allegation that the party charged a certain 
sum for his services, without any allegation of 


i 

i 
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their value or of an agreed compensation, is not 
sufficient to let in proof of a claim for that or any 
amount”. 9 Cyc. 749 (b). 

The Record shows the claim to be “Michael A. 
Weller, services in re loan $2,500.00” (R. p. 6). It 
must be borne in mind that no loan secured through 
the services of Michael A. Weller was ever effected 
or made to the Corporation. It is clear, beyond doubt, 
that he put forth his efforts to get the loan in order 
that he might secure a building contract from which 
he expected to make a builder’s profit. 

Counsel for appellant represents “many hours hav¬ 
ing been spent in study of the plans for the building, 
revising the plans, estimating construction costs, and 
obtaining bids on various portions of the construc¬ 
tion.” (Brief p. 14.) 

Witness G-ore testified that appellant “was using 
the same plans they originally started out on”. (R. 

p. 10.) 

The following question was addressed to appellant, 
and the following answer made by him: 

“Q. Did your recommendations with regard to 
structural changes involve a study of the original 
plans ? 

A. Naturally. Yes, sir. I spent a good bit of 
time in studying them”. (R. p. 13.) 

Where is the testimony in the Record of any revision 
of plans by appellant? He studied them. Of course 
he did, that he might make his estimate on the cost 
of construction, because he hoped to obtain the con¬ 
tract. Is appellant to be paid for the bid he sub¬ 
mitted for the job? The entire Record shows that the 


motive which impelled him to put forth each and every 
effort for which he now claims compensation, jwas 
that he might obtain the contract for the construction 
of the building and thus reap a builder’s profit. 

It is submitted from the face of the Record in |this 
case that appellant’s claim was an after-thought, else, 
why would he have an understanding in 1921 that j“ in 
the event of the entire plan falling through, I was to 
be reimbursed for my expenses and the time I spent 
on it—a reasonable charge” (R. p. 15), and yet, never 
present his claim until six years thereafter in 1927, 

i 

when, at the hearing before the Special Master he 
said, “I never made any charge until now”. (R. p. 
15.) 

The Special Master in his report shows in language 
clear and plain why appellant was not entitled toj re¬ 
cover on his claim. He sums up his findings in these 
words: 


“Needless to say the various propositions^ of¬ 
fered by Messrs. Gore and Weller were n^ver 
accepted either by the said Committee or by| the 
New Masonic Hall Corporation. Said claimants 
are, therefore, requesting compensation for jser- 
vices which did not enure to the benefit of the 
New Masonic Hall Corporation * * * No loan 
was negotiated or placed by the Trustees or j Re¬ 
ceivers on the property at Tenth and You Streets, 
Northwest, because title to the same passed to 
the Most Worshipful Acacia Grand Lodge when 
the sale was made at public auction. And fur¬ 
ther, the Special Master finds that no load or 
loans were procured from Glover and Flathef or 
through Albert J. Gore or the Weller Construc¬ 
tion Company in the matter of raising funds!for 
the completion of the Temple at Tenth and You 
Streets, Northwest. So that said claimants, j Al- 






bert J. Gore and Michael A. Weller, have never 
at anytime secured or furnished any monies to be 
applied to the work on the New Masonic Temple 
now nearing completion at Tenth and You 
Streets, Northwest. 

Inasmuch as the propositions offered by 
Messrs. Gore and Weller were not accepted, the 
Special Master is of the opinion that said claim¬ 
ants are not entitled to compensation for their 
services in the submission of their plans to finance 
the completion of the Masonic Temple from the 
funds under accounting. The Special Master, 
therefore, finds that the claim of Albert J. Gore 
in the amount of $2,500.00 and the claim of 
Michael A. Weller in the amount of $2,500.00 are 
without merit, and he has, therefore, rejected 
said claims.” (R. pp. 30-31.) 

Appellant cites Bijur v. Bendix, 52 App. D. C. 240 
as authority for the proposition that a court is not at 
liberty to refuse credence to the testimony of a wit¬ 
ness unless there is something in the record upon 
which to rest the refusal. Certainly, no exception is 
taken to that proposition of law, but it cannot be 
denied that before the rule of law applies the testi¬ 
mony must be “plain, unmistakable and unequivocal” 
to use appellant’s own words, and in this record we 
do not find that plain, unmistakable and unequivocal 
testimony that would call for the application of this 
principle. On the contrary we find a claim on one 
basis and for a special period of time. We also find 
the testimony to be contrary, uncertain and relating 
to the so-called happenings at a different and much 
earlier period of time. It is to be noted that the 
record contains portions of remarks made by counsel 
for appellant and discussions between the auditor and 
counsel, but we know of no authority in law or in 
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equity which permits discussion between counsel and 
the Master to be considered as equivalent to proof 
properly adduced, and these remarks cannot be | used 
by appellant as proving his claim, no matter what 
theory of law constitutes the basis for the claim. 

The report of the Master having been confiifmed, 

i 

and the exceptions to it overruled, what is contained 
therein becomes evidence in this case, hence | this 
Court will regard as evidence the findings of the 
Master. ! 

i 

i 

j 

“A Master’s report is not evidence beforej con¬ 
firmation, but is admissible as such after excep¬ 
tions have been overruled”. C. J. vol. 21, p.j 630, 
sec. 797. 

I 

j 

The exceptions taken to the Special Master’s report 
are not sufficient to raise any question for the | con¬ 
sideration of this Court, but even if it should be 
thought by this Court that the exceptions of appellant 
have raised a question, it is the single question ex¬ 
pressed in appellant’s brief, to wit: “whether! the 
report of the Special Master in regard to appellant’s 
claim can be sustained on the evidence adduced | and 
the law applicable thereto”. (Brief p. 5.) 

We think there is sufficient evidence to support the 
Master’s finding that “the claim of Michael A. Waller 

° . i 

in the amount of $2,500. are (is) without merit”. (R. 
p. 31) 


I 
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THE FINDINGS OF A SPECIAL MASTER HAV¬ 
ING BEEN APPROVED BY THE COURT BE¬ 
LOW ARE PRESUMED TO BE CORRECT IN 
THE ABSENCE OF OBVIOUS ERROR IN THE 
APPLICATION OF THE LAW, OR SOME IM¬ 
PORTANT MISTAKE IN THE EVIDENCE 
WHICH HAS BEEN CLEARLY POINTED OUT 
AND MADE MANIFEST. 

The Special Master to whom this case was referred 
was a judicial officer and was required by the order 
of reference (R. p. 25) “that he report his findings 
upon the claims presented by creditors * * * 

against the New Masonic Hall Corporation, or against 
the Receivers in this cause.’’ 

In this district it is held that the master’s findings 
of facts should receive the same weight as the ver¬ 
dict of a jury in a civil action. 

Smith v. Trust Co., 12 D. C. App. 192-197. 

And this rule has been sustained in the Federal 
Courts. 

i 

Armstrong v. Belding Bros. & Co., 297 Fed. 

728, 

DesMoines Water Co. v. DesMoines, 192 Fed. 

193 

Walsh Construction Co. v. Cleveland, 271 Fed. 

701, 

Affirmed 279 Fed. 57. 

i 

In DesMoines Water Co. v. DesMoines {supra), the 
Court said: 

“but the master must also make findings of 
fact, and these findings of fact must stand as the 
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verdict of a jury in an action at law. Before 
overridden, they must appear to be clearly er¬ 
roneous. They must have weight. If this i$ not 
so, it is folly for the Court to appoint masters 
to make such findings.” 

| 

In a great number of cases the Court have 1 said 
that the report, or findings of fact by an auditor or 
master in chancery have every reasonable presump¬ 
tion in their favor, and are not to be set aside or 
modified unless there clearly appears to have jbeen 
error or mistake on his part. 

Tilghman v. Proctor, 125 U. S. 136, | 

Callaghan v. Myers, 128 U. S. 617. 

| 

These cases are cited in Richardson v. Van Auken, 
(supra), in Grafton v. Payne, 7 App. D. C. 255, Smith 
v. Trust Co (supra), and other cases. This rule of 
law has been sustained by the Supreme Court in 

i 

i 

Furrier v. Ferris, 145 U. S. 133, 

Crawford v. Neal, 144 U. S. 585, 

Kimberly v. Arms, 129 U. S. 512, 

Evans v. State Bank, 141 U. S. 107. j 

Probably the best statement of law on this question 
is found in the language of Mr. Justice Morris iu the 
cases of Smith v. Trust Co. (supra), the Court say¬ 
ing: ! 

i 

“The Auditor is not a mere examiner in chan¬ 
cery, to take testimony for the convenience of the 
Court and to return it to the Court for its'con¬ 
sideration. The Auditor is a judicial officer, 
charged with judicial functions, as has beeh re¬ 
peatedly decided; and his findings of fact are 
analogous to the verdict of a jury in a suit at 
common law. Such findings of fact are conclu- 

j 

i 

i 

I 

i 

i 



26 


sive, unless their correctness is impugned under 
proper proceedings for the purpose.” 

The above language was approved in Hutchins v. 
Munn, 28 App. D. C. 271-280, which case was affirmed 
in 209 U. S. 246, where Mr. Justice Moody, speaking 
for the Court, said: 

“The appellant’s alleged various exceptions to 

the auditor’s report, which are directed to the 

findings of facts upon which the liability was 

based and of the amount of damages, and here, 

apparently, argue those exceptions on the theory 

that this Court is at libertv to consider the evi- 

dence de novo , weigh and balance it, and draw 

such inferences and conclusions as seem proper. 

But this theory overlooks the proper function 

of an auditor, which was correctly appreciated 

by the Court below. The findings should not be 

set aside unless it is shown that there has been 

an error or a conclusion of fact unwarranted bv 

* 

the evidence.” 

The Court will be mindful of the fact that the 
Special Master saw the witnesses, heard their testi¬ 
mony, and had the advantage which a reviewing 
court, with only a portion of the testimony before it 
does not enjoy. 

In Huttig Sash & Door Co. v. Fuelle, 143 Fed. 363, 
the Court said: 

“In passing upon the findings made by the 
master, it is the well-settled rule that such find¬ 
ings are prima facie deemed to be correct, and 
if there is substantial evidence to sustain his find¬ 
ings of fact, although there may be a serious 
conflict in the evidence, the findings of the master 
should be sustained. A master has the advantage 



27 


i 

i 

I 

I 

i 

i 

! 

i 

i 


I 
I 

I 

of hearing the testimony and of seeing the de¬ 
meanor of the witnesses on the stand. Whilb the 
Court, upon the hearing of the exceptions,! has 
only a transcript of the evidence, hut no oppor¬ 
tunity to see the witnesses and notice their de¬ 
meanor while testifying. ’ ’ 

j 

To this effect are the decisions in 

i 

i 

American Securities v. Wilkins, 32 Fed. (|2nd) 
35 gj^d 

Smith v. Hovland, 11 Fed. (2nd) 13. j 

i 

i 

In Attorney General v. Armstrong, 231 Mass.j 196, 
120 N. E. 678, the Court uses this language: 

“The master saw the witnesses and heard! him 
testify, and from such personal observation is 
better able to decide as to the real nature ofj this 
conduct than anybody can be from the reading of 
a transcript of his testimony. His conclusion, 
under the circumstances, is one which cannot be 
disturbed.” 

I 

In Bidwell v. Johnson, 195 Ala. 547, it was jheld 
that where the register’s conclusions were drawn 
from oral examinations and pleadings, his findings 
will be given the same weight as the verdict of a 
jury, the Court saying: 

“A register’s findings based on the exaimna- 
tion of witnesses orally is presumed to be: cor¬ 
rect. ’ ’ 

The same rule was expressed in Baker v. Abbott 
Mfg. Co., 212 HI. 476, where it was said: | 

I 

‘ ‘ An examination of the testimony sustains, in 
our judgment, the conclusion at which the mister 
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arrived. He saw the witnesses, which the chan¬ 
cellor did not, and was therefore better able to 
judge of their credibility from their appearance 
and their manner of testifying, than was the 
chancellor of this court. The finding of the 
master in this regard should not therefore, have 
been distrubed by the chancellor.” 

CONCLUSION. 

It therefore is respectfully submitted that the ac¬ 
tion of the lower court in overruling the exception 
of the appellant to the report of the Special Master 
was not erroneous, and should be affirmed. 

William L. Houston, 

Simon Fleishman, 

William B. Wolf, 

Charles H. Houston, 
Attorneys for Appellees. 








